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PREFACE

This study guide is intended to be a convenient reference for use by Navy and
Marine Corps personnel on civil law subjects. Those subjects include, inter alia, JAG
Manual investigations, enlisted administrative separations, officer personnel matters,
relations with civil law-enforcement authorities, legal assistance, freedom of
expression, claims, standards of conduct, and the Freedom of Information and Privacy

Acts.

This study guide is continually under revision; however, due to the inherent
delays of the publication process, certain portions may not reflect the current state
of the law. While every effort is made to ensure the accuracy of the study guide, it
18 the responsibility of the student to supplement the text with independent research.
The study guide is designed to be a starting point for research, not a substitute for
it.
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CHAPTER 1
INVESTIGATIONS NOT REQUIRING A HEARING

PART A - ADMINISTRATIVE INVESTIGATIONS
(FACT-FINDING BODIES)

0101 INVESTIGATIONS - GENERALLY

A. Background. Almost every naval officer will have some type of contact
with an administrative fact-finding body (commonly referred to as a "JAGMAN"
investigation) during their military career, either as an investigating officer or as a
convening authority. The regulations governing such investigations are contained in
the JAG Manual (JAGMAN). The primary purpose of an administrative fact-finding
body is to provide the convening authority and reviewing authorities with adequate
information regarding a specific incident which occurs in the Department of the Navy.
These officials will then make decisions and take appropriate action based on this
information. As the name denotes, these investigations are purely administrative in
nature —- not judicial. The investigation is advisory only; the opinions are not final
determinations or legal judgments, nor are the recommendations made by the
investigating officer binding upon the convening or reviewing authorities.

B. Function. The primary function of an administrative fact-finding body
is to search out, develop, assemble, analyze, and record all available information
relative to the incident under investigation.

C. Types. There are three types of administrative fact-finding bodies
(courts of inquiry, bodies required to conduct a hearing, and bodies not required to
conduct a hearing); however, for purposes of procedure, there are two types of fact-
finding bodies.

i T: ire earing (including
courts of mqun'y and mvestlgatxons reqmred to conduct a heanng) ordinarily
composed of several board members, all testimony is taken under oath, a verbatim
record is kept of all evidence, and the designation of parties may be authorized.

-- A collateral function in the case of a court of inquiry and
an investigation required to conduct a hearing is to provide a hearing to individuals
who have been designated as parties to the investigation.

Naval Justme School Rev. 4/93
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2 _ . .
(investigations not requiring a hearing): normally composed of a single investigator
who obtains statements —- rather than taking testimony -- and who is not
authorized, in the Navy and Marine Corps, to designate parties.

0102 INVESTIGATION OF SPECIFIC TYPES OF INCIDENTS

A Generally. The importance of an administrative fact-finding body
cannot be stressed enough. It is not only an efficient management tool, but can also
be used in a wide variety of situations ranging from the proper disposition of claims
to the timely and accurate reply to public inquiry. Various directives establish
requirements for the conducting of inquiries into specific matters; the JAG Manual,
however, is the most inclusive. Some incidents involve conducting an inquiry for
several different purposes which can be handled by one investigation; others may not.
One must be careful to determine why an investigation is being conducted, who is
supposed to conduct it, and whether it will satisfy all requirements or only a portion
of them. The following are examples of the various types of investigations.

B.  JAGMAN investicati

1. Aircraft accidents. An investigation under JAGMAN, § 0230 is
separate and distinct from an aircraft mishap investigation.

2. Vehicle accidents. JAGMAN, § 0231.
3. Explosions. JAGMAN, § 0232.

4.  Stranding of a ship of the Navy. See appendix A-7 of this text for
a checklist. JAGMAN, § 0233.

5. Collisions. In collision cases, be aware of the claims prublems —-
particularly the admiralty claims regulations found in chapter XII of the JAG
Manual. See appendix A-6 of this text for a checklist. JAGMAN, § 0234.

6.  Accidental or intentional flooding of a ship. See appendix A-5 of
this text for a checklist. JAGMAN, § 0235.

7. Fires. Document significant fires ashore or aboard ship by
conducting a JAGMAN investigation. For a definition of "significant” fires, see
JAGMAN, § 0236. See appendix A-4 of this text for a checklist.

8.  Loss or excess of government funds or property. JAGMAN, §
0237.

Naval Justice School Rev. 4/93
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9.  Claims for or against the government. See appendix A-3 of this
text for a checklist. JAGMAN, § 0238; JAGMAN, ch. VIII; JAGINST 5890.1.

10. Reservists. An investigation is required if a reservist is injured
or killed while performing active duty or training for a period of 30 days or less, or

inactive-duty training (drlll or while traveling directly to or from such duty).
JAGMAN, § 0239.

11. Admiralty matters. JAGMAN, ch. XII.
12. Firearm accidents. JAGMAN, § 0240.
13.  Pollution incidents. JAGMAN, § 0241(a); JAGMAN, ch. XIII.
14.

§ 0241(b).
15. Security violations. JAGMAN, § 0241(c).
16. Postal violations. JAGMAN, § 0241(d).

17. .. e )
A-2 of this text for a checkhst JAGMAN §§ 0215 0224

18. Quality of medical care reasonably in issue. JAGMAN,
§§ 0226a(3), 0805.

erg. See appendix

19. . JAGMAN, ch.

IV.
20. Death cases. JAGMAN, § 0226.

a.  Fact-finding body required. JAGMAN, § 0226a. A fact-
finding body must be convened in the following situations:

(1) In any case in which the death of a member of the
naval service occurred, while on active duty, from other than a previously known
medical condition.

(2) In any case in which civilians or other non-naval
personnel are found dead on a naval installation under peculiar or doubtful
circumstances, unless the incident is one over which NCIS has exclusive jurisdiction.

Naval Justice School Rev. 4/93
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(3) Inany caseinvolving death, or permanent disability,
in which the adequacy of medical care is reasonably in issue.

b.  Death as a result of enemy action. No report to the Judge
Advocate General (JAG) is required in the case of a death occurring as a result of
enemy action. A fact-finding body should be convened, however, and the record
forwarded in any case in which it is unclear if enemy action caused death. Because
a number of commercial life insurance policies contain certain restrictions and/or
certain types of double-indemnity provisions, it is desirable to ensure that the
essential facts are recorded while witnesses are known and available. To the extent
feasible, the facts reported should permit determinations as to whether death
resulted from accidental causes, natural causes, or enemy action. JAGMAN, § 0226d.

c. Status reports. In the Navy, mvestlgatlon-progress—status
reports are required on all death investigations from all commands and reviewing

authorities every 14 days. Send a message to Commander, Naval Military Personnel
Command, with JAG and all intermediate commands/reviewing authorities as
information addressees. The requirement for the status report ceases once the
investigation has been forwarded to the next higher level of command/reviewing
authority. MILPERSMAN, art. 4210100.6.

d. Advance copy. Next of kin are advised that they may
request copies of the death investigation from JAG (Code 33). It is most important,
therefore, that mature, experienced officers complete these investigations in an
accurate, professional, and expeditious manner. Forward an advance copy of each
death investigation, with the general court-martial convening authority's
endorsement, to JAG. If it would unduly delay submission of the investigation to
await a final autopsy report, autopsy protocols, death certificates, or similar
documents, submit an initial report promptly upon completion of the irvestigation.
A supplemental report should be submitted via the review chain, with an advance
copy to JAG, once the autopsy has been completed. The advance report is usually
released to the requesting next of kin by JAG (after exclusion of materials protected
by the exemptions to the Freedom of Information/Privacy Acts), unless JAG has been
alerted that subsequent reviewers may significantly alter findings, opinions, or
recommendations; in which case, release is withheld until the investigative report is
finally reviewed.

C.  Other directives
1.  Safety investigations. OPNAVINST 5100.14.

a. Aircraft accident reports and aircraft mishap investigations.
OPNAVINST 3750.6.
Naval Justice School Rev. 4/93
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b. Accidental injury to personnel. OPNAVINST 5102.1.
c. Automobile accidents. OPNAVINST 5100.12; MCO 5101.8.
2. Admiralty. JAGINST 5880.1.

a. Felonies involving both naval and civilian personnel.
SECNAVINST 5820.1.

b. Exclusive NCIS jurisdiction. SECNAVINST 5520.3;
OPNAVINST 5450.97.

4.  Security violations. OPNAVINST 5510.1.

Stolen Government property. SECNAVINST 5500.4.
Claims for or against the Government. JAGINST 5890.1.
Postal violations. OPNAVINST 5112.6.

8. Environmental matters. OPNAVINST 5090.1A.

A

D. Investigations required by other regulations. If an investigation is
required under the JAGMAN, it must be conducted in addition to any investigation
required by other regulations. JAGMAN, § 0208a. Situations in which two
investigations may be required are listed in JAGMAN, § 0208b.

1 A JAGMAN investigation is not required if there is no reason for
the investigation other than possible disciplinary action. To avoid interference, a
JAGMAN investigation should not normally proceed at the same time as a law-
enforcement type of investigation by the FBI, NCIS, or local civilian law-enforcement
units. JAGMAN, § 0208c.

2. If an investigation is required for other than disciplinary action,
the JAGMAN investigating officer should communicate with the law-enforcement
personnel, explain the need for the JAGMAN investigation, and request that the
police investigators keep the investigating officer informed of what information is
obtained. Usually, this simplifies the JAGMAN investigating officer's duties.

%
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PART B - INVESTIGATIONS NOT REQUIRING A HEARING

0103 GENERALLY. The type of fact-finding body to be convened is
determined by the purpose(s) of the inquiry, the seriousness of the issues involved,
the time allotted for completion of the investigation, and the nature and extent of the
powers required to conduct a thorough investigation. This chapter will concentrate
on the most common administrative fact-finding body, the investigation not requiring
a hearing. Courts of inquiry and investigations requiring a hearing will be discussed
in chapter II. Keep in mind, however, that many of the basic rules and principles
discussed in this chapter also apply to other types of investigations. As is the case
with any fact-finding body, the primary function of an investigation not requiring a
hearing is to gather information. A fact-finding body not requiring a hearing does
not have the power to designate parties and, therefore, does not have the collateral
function of providing a hearing to a party.

0104 AUTHORITY TO CONVENE. Any officer in command may order an
investigation not requiring a hearing. For purposes of the JAGMAN, "officer in
command” means an officer authorized to convene any type of court-martial or
authorized to impose disciplinary punishment under Art. 15, UCMJ, including officers
in charge. JAGMAN, § 0204d(1).

0105 RESPONSIBILITY TO CONVENE AN INVESTIGATION. An officer
in command is responsible for initiating investigations of incidents occurring within
his command or involving his personnel. If an officer in command feels that

investigation of an incident by the command is impracticable, another command can
be requested to conduct the investigation. JAGMAN, § 0206a.

A.  Incidents distant from location of command. If an incident requiring the
convening of an investigation occurs at a place geographically distant from the
command, or it deploys before an investigation can be completed, another command
can be requested to conduct the investigation. This request should be made to the
area coordinator in whose geographic area of responsibility the incident occurred.
JAGMAN, § 0206b.

B.  Incidents involving more than one command. A single investigation
should be conducted into an incident involving more than one command, convened by
an officer in command of any of the activities involved. If difficulties arise concerning
who shall convene the investigation, the common superior of all commands involved
will determine who shall convene it. If the conduct or performance of one of the
officers in command may be subject to inquiry (as in the case of a collision between
ships), the common superior of all the officers involved shall convene the

investigation. JAGMAN, § 0206c¢.

Naval Justice School Rev. 4/93
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1. When an investigation of a serious injury or death that was the
result of a training or operational incident is required, the commander of the
organization next senior in the chain of command to the organization involved will
consider conducting the investigation at that level. No member of the organization
suffering the incident, nor any member of the staff of a range or other training
facility involved in the incident, may be appointed to conduct the investigation
without the blessing of the next senior commander. JAGMAN, § 0206e(1).

2. If an investigation is required into an incident involving Marine
Corps personnel occurring in an area geographically removed from the Marine's
parent command, the commanding officer shall request assistance from a Marine
commander authorized to convene general courts-martial in the immediate area
where the incident occurred. JAGMAN, § 0206e(2).

0106 THE INVESTIGATORY BODY

A @mp_qamgn An investigation not requiring a hearing may be composed
of a single investigator or a board consisting of two or more members. The most
common is the one-officer investigation. JAGMAN, §§ 0204d(1), 0211a.

1. The investigating officer should normally be a commissioned
officer, but may be of a warrant officer, senior enlisted, or a civilian employee, when
appropriate. JAGMAN, § 0211a.

2. Investigating officers must be those who are best qualified for the
duty by reason of age, education, training, experience, length of service, and
temperament. JAGMAN, § 0207a(1).

B.  Seniority principle. Unless impracticable, the investigating officer
should be senior to any person whose conduct or performance of duty will be subject
to inquiry. JAGMAN, § 0211a.

C.  Participation by expert. An expert may participate as investigating
officer or for the limited purpose of using his special experience. The report should
make clear any participation by an expert. JAGMAN, § 0211c.

D. Counsel. Ordinarily, counsel is not appointed for an investigation not
requiring a hearing, although a judge advocate is often made available to assist the

investigating officer with any legal problems or questions that may arise. JAGMAN,
§ 0211c.

Naval Justice School Rev. 4/93
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0107 APPOINTING ORDER
A.  General

1. An investigation not requiring a hearing is convened by a written
order called an appointing order. The "officer in command" issues this order;
however, an officer holding delegation of authority for such purposes from the
oonvening authority may also issue it. For example, the executive officer may order
a junior officer to do an investigation based upon the commanding officer's delegation
to the executive officer. JAGMAN, § 0204d(1).

2. An appointing order must be in official letter form, addressed to
the investigating officer of the one-officer investigation. When circumstances
warrant, an investigation may be convened on oral or message orders. The
investigating officer must include signed, written confirmation of oral or message
orders in the investigative report. See appendix A-2-C for a sample. JAGMAN, §
0211b.

B. Contents. The written appointing order for a JAGMAN investigation
not requiring a hearing will contain:

1. Example 1 - subject line:

a. The subject line which must be done in accordance with
OPNAVNOTE 5211, as in example 1.

b. JAGMAN investigations are filed by calendar year
groupings, by surname of individual, bureau number of aircraft, name of ship, hull
number of unnamed water craft, or vehicle number of Government vehicle.

2. Example 2 - witness warnings, purpose and scope of the
investigation:

e ————em———
Naval Justice School Rev. 4/93
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a. The paragraphs in example 2 serve several purposes: They
recite the specific purpose(s) of the investigation, give explicit instructions as to the
scope of the inquiry, and direct the investigating officer to the required witness
warnings. JAGMAN, § 0211c.

(1) These instructions help the investigating officer
accomplish all of the objectives of the investigation, not just the convening authority's
immediate objectives. For example, the following case of a vehicle accident involving
a member of the naval service may give rise to various concerns:

(@) The convening authority who orders the
investigation may be concerned whether local procedures regarding the use of
government vehicles should be changed and whether disciplinary action may be
warranted;

(b) JAG may be concerned with a line of
duty/misconduct determination; and

() the cognizant NLSO claims office will be
concerned with potential claims for or against the Government.

Naval Justice School Rev. 4/93
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(2) A properly completed investigation requires the
investigating officer to satisfy the special requirements for each of these different
determinations.

b. All fact-finding bodies are required, as directed in
paragraph 2 of example 2, to make findings of fact.

(1) In the typical investigation not requiring a hearing,
the appointing order directs the investigating officer to conduct a thorough
investigation into ali the circumstances connected with the subject incident and to
report findings of fact, opinions, and recommendations as to:

(a) The resulting damage;

(b) the injuries to members of the naval service
and their line-of-duty and misconduct status;

() the circumstances attend... the death of
members of the naval service; ‘

(d) the responsibility for the incident under
investigation, including any recommended administrative or disciplinary action;

(e) claims for and against the government; and/or

® any other specific investigative requirements
that are relevant, such as those contained in JAGMAN, Chapter II, Part B:
Investigations of Specific Types of Incidents.

(2)  During the course of the investigation, on advice of
the investigative body or on his own initiative, the convening authority may broaden
or narrow the scope of the inquiry by issuing supplemental directions amending the
appointing order. JAGMAN, § 0211d.

c. Paragraph 2 of example 2 also directs the investigating
officer to repo:t opinions and recommendations. Unless specifically directed by the
appointing order, opinions or recommendations are not made. The convening
authority may require recommendations in general, or in limited subject areas.
JAGMAN, § 0211c.

d. The appointing order may direct that testimony or
statements of some or all witnesses be taken under oath, and may direct that
testimony of some or all witnesses be recorded verbatim. When a fact-finding body

Naval Justice School Rev. 4/93
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not requiring a hearing takes testimony or statements of witnesses under oath, it
should use the oaths prescribed in JAGMAN, § 0212b.

3. Witness warnings. Paragraph 2 of example 2 directs compliance
with the Privacy Act (JAGMAN, § 0202e), Art. 31(b) of the UCMJ [JAGMAN, §
0213c(2)), and injury/disease warning (JAGMAN, § 0215b). It also directs the
investigating officer to applicable JAGMAN sections.

a. Witness warnings:

(1) Privacy Act. The Privacy Act of 1974 (5 L...C.
§ 552a) requires that a Privacy Act statement be given to anyone who is requested
to supply "personal information" [as defined in JAGMAN, § 0202¢(2)] in the course
of a JAGMAN investigation when that information will be included in a "system of
records" [as defined in JAGMAN, § 0202¢(3)]. Note that witnesses will rarely provide
personal information that will be retrievable by the witness' name or other personal
identifier. Since such "retrievability" is the cornerstone of the definition of "system
of records," in most cases, the Privacy Act will not require warning anyone unless the
investigation may eventually be filed under that individual's name. JAGMAN, §
0202e.

—-  Social security numbers should not be included
in JAGMAN investigation reports unless they are necessary to precisely identify the
individuals involved, such as in death or serious injury cases. If a servicemember or
civilian employee is asked to voluntarily provide social security numbers for the
investigation, a Privacy Act statement must be provided. If the number is obtained
from other sources (alpha rosters, etc. . .), the individual does not need to be provided
with a Privacy Act statement. The fact that social security numbers were obtained
from other sources should be noted in the preliminary statement of the investigation.
JAGMAN, § 0204e(4).

(2) Art. 31, UCMJ. Warn a witness suspected of an
offense under Art. 31(b), UCMJ. If prosecution for the suspected offense appears

likely, refer to JAGMAN, § 0213c(2) and appendix A-1-m of the JAGMAN.
Ordinarily, the investigating officer should collect all relevant information from all
available sources -~ other than from those persons suspected of offenses, misconduct,
or improper performance of duty —- before interviewing the suspect.

(3) Injuryv/disease warning. A member of the armed

forces, prior to being asked to sign any statement relating to the origin, incurrence,
or aggravation of any disease or injury suffered, shall be advised of the statutory
right not to sign such a statement and, therefore, the member is not required to do
so. The spirit of this section is violated if, in the course of a JAGMAN investigation,
an investigating officer obtains the injured member's oral statements and reduces

Naval Justice School Rev. 4/93
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them to writing without the above advice having first been given. JAGMAN, § 0215b.
Appendix A-2~f of the JAGMAN contains a proper warning form.

b. As example 2 illustrates, all sections of the JAGMAN which
may apply to the particular incident under investigation should be listed, along with
any applicable chain of command directives.

4. Time limits. Paragraph 2 of example 2 directs completion of the
investigating officer's report within fifteen days of the date of the appointing order.
JAGMAN, § 0202c establishes the following time limits for processing JAGMAN
investigations:

a. The convening authority prescribes the time limit the fact-

finding body has to submit its investigation. This period should not normally exceed

; however, this period may be extended

for good cause. Always include requests and authorizations for extensions as
enclosures to the investigation. JAGMAN, § 0202c(1).

b. The convening authority and each subsequent reviewer have
30 days (20 days in death cases) to review the investigation. JAGMAN, § 0202¢(2).

-- Reasons for exceeding these time limits must be
documented by the responsible endorser, and deviations must be requested and
approved in advance by the immediate senior in command who will next review the
investigation.

c. Giving the investigating officer a shorter time period, such
as fifteen days (as in paragraph 2 of example 2), allows the convening authority to
review the investigation, return it to the investigating officer for further work if
needed, and still comply with the thirty-day time limit.

5. Example 3 - attorney work product statement:

-~ Example 3 is an "attorney work product statement.” This
language must be included if the possibility of litigation or a claim for or against the
Government exists. JAGMAN, § 0211c.

S —p—
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6. Example 4 - administrative support:

a. Example 4 directs the administrative officer of the command
to provide clerical support to the investigating officer although, in most cases, it will
be the command's legal officer who will be tasked with providing support. It is
extremely important to designate who provides that support in order for the
investigating officer to obtain assistance in typing the investigation and producing the
necessary number of copies.

b. Example 4 also addresses the issue of social security
numbers. As discussed in 0107B.3.a.(1), above, social security numbers should not
be solicited from a witness, but should be obtained from official sources.

7. Example 5 - the following combines examples 1-4 into the
required letter format and is the typical appointing order:

Naval Justi School V 7 Rev. 4/93
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)0 ARTMENT OF THE NAVY

ff.ff‘i_States in’ this matter. You w111 contact LCDR Al Bundy, JAGC, USN, for
i direction ‘and guxdance as to those matters pertment to the antxclpated
_‘;:htlgatlon e o ‘ i
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Subj INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES
2 SURROUNDING THE MOTOR VEHICLE ACCIDENT INVOLVING,
- AND INJURIES SUSTAINED BY, YNSN JANE E. DOE, USN, 111-
- 11-1111, NAVAL JUSTICE SCHOOL, WHICH OCCURRED IN
-WESTMINSTER 'MASSACHUSETTS, ON 28 DECEMBER 19___

4. By copy of tlus appomtmg order, Administrative Officer, Naval Justice
" School, is directed to furnish any necessary clerical assistance. Social security
"’"’numbers of mxhtary personnel should be obtained through PSD or other
oﬁ" cial channélé i

B. R. SIMPSON

ive Officer, NJS

8. See JAGMAN, § 0211 and appendixes A-2-c & A-2-d for
assistance with appointing orders.

0108 THE INVESTIGATION

A.  Preliminary steps. Upon first appointment as an investigating officer,
the universal question is, "Where do I begin?" The officer should examine the
appointing order to determine the specific purpose and scope of the inquiry,
remembering that the general goal is to find out who, what, when, where, how, and
why an incident occurred. The officer should decide exactly which procedures to
follow and become fully acquainted with the specific sections of the JAGMAN listed
in the appointing order. Most importantly, however, the investigating officer should
begin work on the investigation immediately upon notification of appointment,
whether or not a formal appointing order has been received. The investigation should
commence as soon as possible after the incident has occurred, since:

1. Witnesses may be required to leave the scene;

2. a ship's operating schedule may require leaving the area of the
incident;

3. events will be fresh in the minds of witnesses; and

Naval Justice School Rev. 4/93
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4. damaged equipment/materials are more apt to be in the same
relative position/condition as a result of the incident.

B.  Conducting the investigation. The circumstances surrounding the
particular incident under investigation will dictate the most effective method of
conducting the investigation. For example, an investigation of an automobile
accident, in which one or more of the parties was injured, would involve: interviews
at the hospital with the injured parties; collection of hospital records and police
records; eyewitness accounts; vehicle damage estimates; mechanical evaluation;
inspection of the scene; and other matters required by JAGMAN §§ 0215-0224, 0227,
& 0231. On the other hand, an investigation of a shipboard casualty or the loss of
a piece of equipment could involve merely the calling and examination of material
witnesses. Checklists of possible sources of information, depending on the nature of
the incident, are contained in the appendix to this chapter.

C. Investigative method. @ The officer appointed to conduct the
investigation may use any method of investigation he finds most efficient and

effective. Relevant information may be obtained from witnesses by personal
interview, correspondence, telephone inquiry, or other means. One of the principal
advantages of an investigation not requiring a hearing is that the interviewing of
witnesses may be done at different times and places, rather than at a formal hearing.
JAGMAN, § 0213.

D.  Rules of evidence. The investigating officer is not bound by formal rules
of evidence and may collect, consider, and include in the record any matter relevant
to the inquiry that a person of average caution would consider to be believable or
authentic. = Authenticate real and documentary items and enclose legible
reproductions in the investigative report, with certification of correctness of copies or
statements of authenticity. The investigating officer may not speculate on the causes
of an incident; however, inferences may be drawn from the evidence gathered to
determine the likely course of oonduct or cham of events that occurred In most

mm_gf_an_mdmdugl that resulted in a oertam course of | oonduct JAGMAN
§$ 0213a & 0213c.

: As stated above, the investigating officer is not
bound by the formal rules of evidence; however, there are certain things that cannot
be combined with an investigative report.

a. NCIS investigations. An NCIS investigation consists of a
narrative summary portion (called the Report of Investigation, where the
participating agents detail the steps taken in the investigation) and enclosures. The
investigating officer is forbidden from including the narrative summary portion of the
NCIS investigation in the JAGMAN investigation; however, the enclosures, which

m
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frequently comprise the bulk of an NCIS investigation, can be used. The JAGMAN
investigation should not interfere with the completion of the NCIS investigation;
therefore, it is advisable that the investigating officer wait until NCIS completes its
investigation before obtaining a copy for use of the statements gathered by NCIS.
JAGMAN, §§ 0208c & 0214f.

investigated by one or more mvestlgatwe bodles under exxstmg instructions and legal
requirements. For the sole purpose of safety and accident prevention, the Chief of
Naval Operations issues special instructions for the conduct, analysis, and review of
investigations of aircraft mishaps (OPNAVINST 3750.6). These investigations are
known as Aircraft Mishap Investigation Reports (AMIR's). Because these
investigations are directed toward safety problems, confidentiality is essential in
order to allow personnel to be as honest as possible when giving statements;
therefore, statements obtained in AMIR's will not be available to the investigating
officer from any official source. Investigating officers from both the aircraft safety
investigation and the JAGMAN investigation, however, should have equal access to
all real evidence and have separate opportunities to question and obtain statements
from all witnesses. OPNAVINST 3750.16 and JAGMAN, § 0230.

c. Other mishap investigation reports. For the reasons

enumerated above, these mishap investigation reports also cannot be included in
JAGMAN investigations. OPNAVINST 5102.1.

d.  Inspector General reports (cannot be included).

Bglymph_exammatmn&. Neither polygraph reports nor
their results should be included in the JAGMAN investigative report; however, if
essential for a complete understanding of the incident, the location of the polygraph
report should be cross-referenced in the report. JAGMAN, § 0214f.

i i i igations. A Naval Hospital
will conduct its own mvestlgatxon (much the same as the AMIR). Confidentiality is
essential here also; therefore, statements obtained in a medical quality assurance
investigation cannot be used in a JAGMAN investigation.

E. I&pgs_qf_exidem_e. Photographs, records, operating logs, pertinent
directives, watchlists, and pieces of damaged equipment are examples of evidence
which the investigating officer may have to identify, accumulate, and evaluate. To
the extent consistent with mission requirements, the convening authority will ensure
that all evidence is properly preserved and safeguarded until the investigation is
complete and all relevant actions have been taken. JAGMAN § 0213c(1).
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1. Photographs and videotapes. Photographs and videotapes which
have sufficient clarity to depict actual conditions are invaluable as evidence.
Although, in some instances, color photos present the best pictorial description, they
are more difficult to reproduce and normally require more time to develop; therefore,
it may be more prudent to utilize black-and-white film. Polaroid prints offer instant
review to ensure that the desired picture is obtained, but are somewhat difficult to
reproduce or enlarge. Photographs and videos should be taken from two or more
angles, using a scale or ruler to show dimensions. The investigative report should
include the negatives plus complete technical details relating to the camera used (e.g.,
type, settings, film, lighting conditions, time of day, persons depicted, and name and
address of photographer). In cases of personal injury or death, photographs and
videos that portray the results of bodily injury should be included only if they
contribute to the usefulness of the investigation. Lurid or morbid photographs and
videos that serve no useful purpose should not be taken. JAGMAN, §§ 0209d &
0229d.

2. Sketches. Sketches in lieu of, or in conjunction with, photographs
or videos provide valuable additional information. Insignificant items can be omitted
in sketching, providing a more uncluttered view of the scene. Where dimensions are
critical but may be distorted by camera perspective (e.g., portraying skid marks or
other phenomenon), accurate sketches can be more valuable. Sketches should be
drawn to scale, preferably on graph paper. They can also be used as a layout to
orient numerous photos and measurements.

3. Real evidence. Carefully handle pieces or parts of equipment and
material to ensure that this physical evidence is not destroyed. If attaching real
evidence to the report is inappropriate, preserve it in a safe place under proper chain
of custody -- reflecting its location in the report of investigation. Tag each item with
a full description of its relationship to the accident. If it is to be sent to a laboratory
for analysis, package it with care. Accompany the item(s) with a photo or sketch
depicting the "as found" location and condition.

4. Documents, logs, and records. Make verbatim copies of relevant

operating logs, records, directives, memos, medical reports, police or shore patrol
reports, motor vehicle accident reports, and other similar documents. To ensure
exactness, reproduce by mechanical or photographic means if at all possible. Check
copies for clarity and legibility, and examine closely for obvious erasures and mark-
overs which might not show up when reproduced.

5. Personal observations. If the investigating officer observes an
item and gains relevant sense impressions (e.g., noise, texture, smells, or any other
impression not adequately portrayed by photograph, sketch, map, etc.), those
impressions should be recorded and included as an enclosure to the report. JAGMAN
§ 0213c(2).
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F. Witnesses. The best method for examining a witness depends on the
witness and the complexity of the incident. The most common method used by
investigating officers is the informal interview. Whatever method is employed,
however, the witness' statement should be reduced to writing and signed by the
witness wherever possible. Sworn statements may be taken, unless the appointing
order directs otherwise. A sworn statement is considered more desirable than an
unsworn statement since it adds to the reliability of the statement and can expedite
subsequent action (such as pretrial investigations). The statement should be dated
and should properly identify the person making the statement: a servicemember by
full name, grade, service, and duty station; a civilian by full name, title, business or
profession, and residence. If necessary, the investigating officer can certify that the
statement is an accurate summary, or verbatim transcript, of oral statements made
by the witness.

1. To ensure all relevant information is obtained when examining a
witness, the investigating officer should use the appointing order and the
requirements in the JAGMAN, Chapter II, Part B, Investigations of Specific Types
of Incidents, as a checklist. In addition to covering the full scope of the investigative
requirements, witness statements should be as factual in content as possible. Vague
opinions (such as "pretty drunk," "a few beers," and "pretty fast") are of little value
to the reviewing authority who is trying to evaluate the record. The investigating
officer should be able to separate conclusions from observations; therefore, when a
witness makes a vague statement, try to pin down the actual facts. For example,
instead of accepting the witness' opinion that a person was "pretty drunk," the
investigating officer should ask the kind of questions that go to supporting that kind
of opinion. For example:

a. How long did you observe the person?
b. Describe the clarity of speech.
c. Did you observe him walk?
d. What was the condition of his eyes, etc.?
e.  What was he drinking?
f. How much?
g Over what period of time?
2. In many instances, limitations on availability of witnesses will

prevent the investigating officer from obtaining a written, signed statement in the
above manner. When this happens, an investigating officer may take testimony or
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collect evidence in any fair manner he chooses. Unavailable witnesses may be
examined by mail or by telephone. If the telephone inquiry method is used, the
investigating officer shLould prepare a written memorandum of the call, identifying
the person by name, rank, armed force, and duty station (if a servicemember) or by
name, address, and occupation (if a civilian). The memorandum should set forth the
substance of the conversation, the time and date it took place, and any rights or
warnings provided.

0109 COMMUNICATIONS WITH THE CONVENING AUTHORITY. If
at any time during the investigation it should appear, from the evidence adduced or
otherwise, that the convening authority might consider it advisable to enlarge,
restrict, or otherwise modify the scope of the inquiry or to change in any respect any
instruction provided in the appointing order, an oral or written report should be made
to the convening authority. The convening authority may take any action on this
report deemed appropriate. There is no requirement that such communications with
the convening authority be included in the report or the record of the investigation.
JAGMAN, § 0211d.

0110 INVESTIGATIVE REPORT

A.  General. JAGMAN, § 0214. The investigative report, submitted in letter
form, shall consist of:

1. A list of enclosures;
2. a preliminary statement;
3. findings of fact;
4. opinions;
5. recommendations; and
6. enclosures.
Naval Justice School Rev. 4/93
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B. Example 6 - list of enclosures:

1. List of enclosures. As in example 6, the first enclosure is the
signed, written appointing order and any modifications, or the signed, written
confirmation of an oral or message appointing order. JAGMAN, § 0214f.

2. Include any requests for extensions of time for submission as
enclosures, in addition to letters granting or denying such requests.

3. JAGMAN, § 0229a requires the investigating officer to properly
identify all persons involved in the incident under investigation (complete name,
grade or title, service or occupation, and station or residence). The list of enclosures
is a suggested place for ensuring compliance with that section (e.g., encl. (3) in
example 6).

4. Enclosures are listed in the order referenced in the investigation.
JAGMAN, § 0214f.

5. Separately number and completely identify each enclosure (make
each statement, affidavit, transcript of testimony, photograph, map, chart, document,
or other exhibit a separate enclosure).

6. If the investigating officer's personal observations provide the
basis for any finding of fact, a signed memorandum detailing those observations
should be attached as an enclosure.

7. Enclose a Privacy Act statement for each party or witness from
whom personal information was obtained as an attachment to the individual's
statement.
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8. The signature of the investigating officer on the investigative
report letter serves to authenticate all of the enclosures. JAGMAN, § 0214f.

C. Example 7 - preliminary statement:

1.  Preliminary statement. JAGMAN, § 0214b.

a. The purpose of the preliminary statement is to inform the
convening and reviewing authorities that all reasonably available evidence was
collected and that the directives of the convening authority have been met.

b. The preliminary statement should refer to the appointing
order and set forth:

(1)  The nature of the investigation;
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(2) any limited participation by a member and/or the
name of any individual who assisted and the name and organization of any judge
advocate consulted;

(8) any difficulties encountered in the investigation and
the reasons for any delay;

(4) if the evidence in the enclosures is in any way
contradictory, a factual determination in the findings-of-fact section along with an
explanation of the basis for that determination (this explanation should be reserved
for material facts);

(5) any failure to advise individuals of their rights;

(6) the fact that all social security numbers were
obtained from official sources;

(7) an attorney work product statement (see para. 4 of
example 7) when a claim, or litigation by or against the United States, is reasonably
possible (JAGMAN, §§ 0211c, 0214b); and

(8) any other information necessary for a complete
understanding of the case.

c. Do not include a synopsis of facts, recommendations, or
opinions in the preliminary statement. These should appear in the pertinent sections
of the investigative report.

d. It is not necessary for the investigating officer to provide
an outline of the method used to obtain the evidence contained in the report.
JAGMAN, § 0214b.

e. A preliminary statement does not eliminate the necessity
for making findings of fact. Even though the subject line and preliminary statement
may talk about the death of a person in a car accident, findings of fact must describe
the car, time, place of accident, identity of the perscn, and other relevant information.
JAGMAN, § 0214b.

D. The "ROYAL RUMBLE". The investigating officer must be able to
distinguish the difference between the terms "fact," "opinion," and "recommendation."
The following may be helpful in making that distinction:

1. A "fact"is something that is or happens (e.g., "the truck's brakes

were nonfunctional at the time of the accident");

T e e ——————
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2. an "opinion" is a value judgment on a fact (e.g., "the
nonfunctioning of the truck's brakes was the primary cause of the accident"); and

3. a "recommendation” is a proposal made on the basis of an opinion
(e.g., "the command should issue an instruction to ensure that no truck be allowed
to operate without functional brakes").

E. Example 8 - findings of fact:

1. Emdng_Qf_iaclz Fmdmgs of fact must be as speclﬁc as possxble
as to times, places, persons, and events. Ea g

JAGMAN, § 0214c.

2. Each fact must be supported by testimony of a witness, statement
of the investigating officer, documentary ev1dence or real ev1dence attached to the
investigative report as an enclosure and ea e base st be
referenced. For example, the investigating ofﬁcer may not state "The car ran over
Seaman Smith's foot," without a supporting enclosure. He may, however, have Smith
execute a statement stating: "The car ran over my foot." Include this statement as
encl. (X) and, in the findings of fact, state: "The car ran over Seaman Smith's foot,"
referencing encl. (X) as in example 8. When read together, the findings of fact should
tell the whole story of the incident without requiring reference back to the enclosures.
JAGMAN, § 0214c.

e —
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Preponderance of the evidence. The investigating officer
may only make ﬁndmgs of fact that are supported by a preponderance of the
evidence. A preponderance is created when the evidence as a whole shows that the
fact sought to be proved is more probable than not. Weight of evidence in
establishing a particular fact is not to be determined by the sheer number of
witnesses or volume of evidence, but depends upon the effect of the evidence in
inducing belief that a particular fact is true. JAGMAN, § 0213b(1).

b. Clear and convincing. In order to find that the acts of a
deceased member may have caused harm and/or loss of life, including his own,
through intentional acts, findings of fact relating to those issues must be established
by clear and convincing evidence. Clear and convincing means a degree of proof
beyond the preponderance of evidence discussed above. It is proof which should:

(1) Leave no reasonable doubt in the minds of those
considering the facts; and

(2) create a firm belief or conviction.

It is that degree of proof that is intermediate, being more than a
preponderance, but not reaching the extent of certainty as beyond any reasonable
doubt. JAGMAN, § 0213b(2).

4. Checklists. To ensure complete findings of fact, the investigating
officer should use the appointing order and the specific requirements set out in the
JAGMAN as checklists. If the investigation covers more than one area, the
investigation must satisfy the requirements for each separate area. For example, an
investigation of an automobile accident between a Navy vehicle and a civilian vehicle,
resulting in injury to the Navy driver, would involve the following sections of the
JAGMAN and the special requirements of each would have to be satisfied:

a. Section 0215, injuries to servicemembers;
b. section 0231, vehicular accidents; and

c. section 0238 and Chapter VIII, claims for or against the
government.

5. Evidentiary conflicts. If the evidence is in any way contradictory,
the investigating officer still must make a factual determination in the findings of

fact section. The following problem should make this clear:
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a. Problem. The enclosures in an investigation reveal the
following information. Mr. A states: he had seen a vehicle speeding by him at 90
mph; he was almost hit by the car; he does not own a car, is 80 years old, and has not
driven since 1945 [encl. (4)]. Mr. B, an off-duty police officer, states that, as the car
passed him, he glanced at his speedometer and he was traveling 35 mph; he
estimates the speed of the other car at 45 mph [encl. (5)). The police report reveals
that the car left only seven (7) feet of skid marks on dry, smooth, asphalt pavement
before stopping [encl. (6)]. How should the investigating officer record this
information?

b. Solution. The investigating officer should note the
conflicting accounts in the preliminary statement as follows: "Two conflicting
accounts of the speed of the vehicle in question appear in witness statements [encls.
(4) and (5)], but only encl. (5), the statement of Mr. B, is accepted as fact below
because of his experience, ability to observe, and emotional detachment from the
situation.”" Findings of fact should reflect only the investigating officer's evaluation
of the facts: "that the vehicle left skid marks of seven (7) feet in length in an attempt
to avoid the collision [encl. (6)]"; "that the skid marks were made on a dry, smooth,
asphalt surface [encl. (6)]"; and "that the speed of the vehicle was 45 mph at the time
brakes were applied [encl. (5)]."

c. In some situations, it may not be necessary to reflect a
discrepancy in the preliminary statement. In other situations, it may be impossible
to ascertain a particular fact. If, in the opinion of the investigating officer, the
evidence does not support any particular fact, this difficulty should be properly noted
in the preliminary statement: "The evidence gathered in the forms on encls. (4) and
(7) does not support a finding of fact as to the . . ., and, hence, none is expressed.”

d. Only rarely will the conflict in evidence or the absence of
it prevent the investigating officer from making a finding of fact in a particular area.
Thus, this should not be used as a way for the investigating officer -— who is either
unwilling to evaluate the facts or too lazy to gather the necessary evidence -- to
make the required findings of fact.
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--  Opinions. Opinions are reasonable evaluations, inferences, or
conclusions based on the facts. Eagh_ommnn_must_xefemnce_thﬂindmgs_qf_m
supporting it. In certain types of investigations, the convening authority will require
the investigating officer to make certain opinions. Opinion 4 in example 9 is an
illustration of a specific opinion required to be made in investigations concerning
injuries to servicemembers. This line of duty/misconduct opinion will be discussed
in Chapter III. JAGMAN, § 0214d.

G. Example 10 - recommendations:

1. Recommendations. Recommendations are proposals derived from
the opinions expressed, made when directed by the convening authority, and may be
specific or general in nature. If corrective action is recommended, the
recommendation should be as specific as possible. JAGMAN, § 0214e.
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2. Disciplinary action is an area commonly addressed by the
recommendations.

a. If trial by court-martial is recommended, submit a
unsigned, charge sheet as an enclosure to the investigative report. Unless specifically
directed by proper authority, an investigating officer must not prefer or notify an
accused of the charges. (JAGMAN, § 0214e requires a signed charge sheet, recent
MCM changes have now caused the speedy trial clock to start on preferral.)

b. If a punitive letter of reprimand or admonition is
recommended, prepare a draft of the recommended letter and submit it with the
investigative report. JAGMAN, §§ 0114c & 0209c¢.

c. If a nonpunitive letter is recommended, a draft is not
included in the investigation, but should be forwarded to the appropriate authority
separately for issuance. JAGMAN, §§ 0105b(2) & 0209c.

d. If an award is recommended, draft the appropriate citation
and include it as an enclosure.

H. Example 11, following, is an example of a completed JAGMAN
investigative report (without enclosures). JAGMAN, app. A-2-e also contains a
sample report.
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Subj: INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES
SURROUNDING THE MOTOR VEHICLE ACCIDENT INVOLVING,
AND INJURIES SUSTAINED BY, YNSN JANE E. DOE, USN, 111-11-
1111, NAVAL JUSTICE SCHOOL, WHICH OCCURRED IN
WESTMINSTER, MASSACHUSETTS, ON 28 DECEMBER 19___

4. This investigation is being conducted and this report is being prepared
in contemplation of litigation and for the express purpose of assisting attorneys
representing interests of the United States in this matter.

5. LCDR Al Bundy, JAGC, USN, was consulted on the possibility of claims
for or against the government as a result of the vehicle accident.

FINDINGS OF FACT

1. On 28 December 19__, YNSN Jane E. Doe, USN, 111-11-1111, age21
- was on authorized annual leave from the Naval Justice School, Newport Rhode
Island where she was assigned [encl. (5)]. L

2. At approximately 0015, 28 December 19__, a motor vehicle accxdent'._;;”
occurred on Common Road, Westmmster, Massachusetts [encl. (2)]. e

- 3. At the time of the motor vehicle accident, the vehicles ‘invOlved were
~ being driven by Ms. Paula Roche of 165 Center Lane, South Ashburnham, -

Massachusetts, and Mr. Gary S. Driggs of Vino Street, New Bralntree,ii.-.
- Massachusetts [encl. (2)]. o

4 The vehicle driven by Ms. Roche was a 1989 Chevrolet pickup truck -
Massachusetts registration #A/D 22-222 [encl. (2)]. i

5. The vehicle driven by Ms. Roche was registered to Mr. Yves G. Doe of 3
Oak Road, Westminster, Massachusetts [encl. (2)].

6. The vehicle driven by Ms. Roche was the property of Mr. Yves G. Doe,
YNSN Doe's father [encls. (2) and (3)]. :

7. YNSN Jane E. Doe, USN, was a passenger in the vehicle driven by Ms.
Roche [encls. (2) and (3)].
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5830
[Code]
12 Jan CY

 From: Lieutenant L. O, Neophyte, USNR, 000-00-0000/1105
" To: . \-.Commandmg Oﬁioer, Naval Justice School WP n, RI 02841-1523

" Subj: INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES

© SURROUNDING THE MOTOR VEHICLE ACCIDENT INVOLVING,
AND INJURIES SUSTAINED BY, YNSN JANE E. DOE, USN, 111-11-
1111, NAVAL JUSTICE SCHOOL, WHICH OCCURRED IN
 WESTMINSTER, MASSACHUSETTS, ON DECEMBER 1__

Ref  (a) _JAG Manual

dtd 1 Jan 1991

- End: (4] CO NJS, appomtmg order, Itr 5830 Se d 1 Ja
| 28 Dec 19

@ Commonwealth of Massachusetts pol
)

. (4)

1 Pursuant to enclosure (1) and m !

vofﬁoer JAGMAN investigation not requiring a h

- into the circumstances surrounding the motor vehi
muunes suffered by, YNSN Jane E. Doe which occurred Fo
in Westminster, Massachusetts. All reasonably available relevant evidence was -
collected. There were no difficulties encountered "jdurmg' the conduct of th18

. mvestlgatxon . .

fa_ While oertam minor conflicts appear in the_ev1dence, none was of
- sufficient degree or matenalxty to warrant oomment . L

2. All documentary evxdence included herem;" oertlfied to be either the
original or a copy which is a true and accurate representatxon of the original
document represented. :

3. All social security numbers were obtained from official sources and not
solicited from mdmdual servicemembers. - : '
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TO INQUIRE INTO THE CIRCUMSTANCES
ING THE MOTOR VEHICLE ACCIDENT INVOLVING, -
JURIES SUSTAINED BY, YNSN JANE E. DOE, USN, 111-11-
\VAL  JUSTICE SCHOOL, WHICH OCCURRED IN
STER, MASSA_CHUSE’ITS ON 28 DECEMBER 19__

,SN : and Ms Roche were both wearing seatbelts at
. (2) and 3)].

. ‘Mr. Driggs was a 1986 Chrysler sedan,
: 99-ACI fencl. @1

; l D_eoember 19_, YNSN Doe and Ms. Roche went

eXCest _vely hxgh‘-j, speed for the road condltlons;;..j

get Ms Roche to pull over and allow her to
' t__Ms Roche faxled to comply W1th the request

thh ice'anii packéd snow [ehcls (2) and (3)]

north onto Common Road and began to slide into the'
of Common Road Westminster, Massachusetts [encls. (2) and
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Sub,)  INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES
‘SURROUNDING THE MOTOR VEHICLE ACCIDENT INVOLVING,
-ANDINJURIES SUSTAINED BY, YNSN JANE E. DOE, USN, 111-11-

s 19 T po _e southbound lane of Common Road, Ms. Roche lost
_control of the vehlcle and struck the oncoming vehicle drwen by Mr. Driggs
[encls (2) a"nd (3)] 2

22, As a of YNSN Does injuries, she was transported to the Henry
: d M , Hospxtal Gardner, Massachusetts, on 28 December 19_

. after admission to the hospital, YNSN Doe
her spleen [encl @)1

"_ Mémonal Hospital, ‘Gardner, Massachusetts, and LCDR M. D. Slasher, MC,
- USNR, Naval Hospltal Newport, Rhode Island [encl. (4)].

- 28, YNSN Does prognosis is permanent disability, and no outpatient
treatment is e [encl. (4)].

29. YNSN Doe is presently on limited duty attached to the Naval Justice
School, Newport, Rhode Island, subsequent to the findings rendered by a medical
board convened at Naval Hospital, Newport, Rhode Island [encl. (4)].
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- Isl L 0. Neophyte
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I Classification of report. Because of the wide circulation of JAGMAN
investigative reports, classified information should be omitted unless inclusion is
essential. When included, however, the investigative report is assigned the
classification of the highest subject matter contained therein. Encrypted versions of
messages are not included or attached to investigative reports where the content or
substance of such message is divulged. To facilitate the processing of requests for
release of investigations (such as Freedom of Information Act requests which require
"declassification" review) and to simplify handling and storage, declassify enclosures
whenever possible. If the information in question cannot be declassified, but
contributes nothing to the report, consider removing the enclosure from the
investigation with notification in the forwarding endorsement. JAGMAN, § 0202d.

0111 ACTIONBY THE CONVENING AND REVIEWING AUTHORITIES

A. Review and forwarding. JAGMAN, § 0209. The investigating officer
submits the JAGMAN investigative report to the convening authority, who reviews
it and transmits it by endorsement to the appropriate superior officer. The
endorsement will:

1. Return the report for further inquiry or corrective action, noting
any incomplete, ambiguous, or erroneous action of the investigating officer; or

2. forward the record, setting forth appropriate comments, recording
approval or disapproval, in whole or in part, of the proceedings, findings, opinions,
and recomfendations.

In line of duty/misconduct investigations, the convening authority is
required to specifically approve or disapprove the line of duty/misconduct opinion.
This is accomplished in paragraph 2 of the following example.
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‘ B. Example 12 - first endorsement on JAGMAN investigative report:

~ DEPARTMENT OF THE NAVY
- NAVAL JUSTICE SCHOOL
NEWPORT, RI 03841-5030

5830
Ser 00/357
14 Jan CY

FIRST ENDORSEMENT'on LT L. O, Neophyte, USNR, 000-00~0000/1105,
5800 [Code] Itr of 12 Jan 91

TI N’“ TO INQUIRE INTO THE CIRCUMSTANCES
| SURROUNDING THE MOTOR VEHICLE ACCIDENT INVOLVING,

3. By oopy of thls endorsement the Commandmg Officer, Naval Legal
Service Office, Ni ewport Rhode Island, is requested to assert the claim against

- Ms. Paula Roche, to recover ‘the reasonable costs of medical care provxded by :
the Navy to YNSN Doe - :

4. The basxc prooeedmgs, fmdmgs of fact opuuons and recommendatlons' |

/s/B. R. SIMPSON

- Copy to:
CO NAVLEGSVCOFF Newport
LT Neophyte
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1. If the convening authority corrects, adds, or disapproves findings
of fact, opinions, or recommendations, the following language would be added in the
endorsement;

Example 13 - sample endorsement language:

2. If corrective action had been taken on " = investigation, paragraph
4 in example 12 would read:

Example 14 - corrective action taken endorsement:

C. Disciplinary action. Whenever punitive or nonpunitive disciplinary
action is contemplated or taken respecting an individual as a result of the incident
under inquiry, the action shall be noted in the endorsement of the convening
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authority. Disciplinary action should be taken in a timely manner and should not
await the concurrence of higher authority. JAGMAN, § 0209c.

D. Intermediate routing. After the convening authority endorses the
investigative report, it is made available to all superior commanders in both
administrave and operational chains of command who having a direct official interest
in the recorded facts. The subject matter and facts found will dictate the routing of
the report. Include area coordinators, or comparable authorities of shore-based
activities, as via addressees on the investigative report if the investigation relates to

a subject matter affecting their area coordination, command responsibility, or claims
adjudicating authority unless they direct otherwise. JAGMAN, § 0209.

-~  The reviewing authority endorses the report similar to the
convening authority, with one addition: The reviewing authority may forward the
report indicating that it contains no direct official interest to the authority.
JAGMAN, § 0209b(1).

E. Additional information. The reviewing authority shall include any
information known —- or reasonably ascertainable -- at the time of the review
concerning action taken or being taken in the case, but not already contained in the
record or previous endorsement.

1. General. Except as provided in JAGMAN, § 0210b, the complete
original record or report of every JAGMAN investigation is routed to the Judge
Advocate General (JAG), Department of the Navy, 200 Stovall Street, Alexandria,
Virginia 22332-2400. JAGMAN, § 0210a.

2. Investigations requiring special routing -- JAGMAN, § 02i0b:
a. Medical investigations in which the adequacy of medical
care is reasonably in issue and involve significant potential claims, permanent

disability, or death;

b. claims for or against the government (including article 139
claims for redress of injuries);

c. loss of government funds/property (where accountable officer
involved);

d. security violations;
Naval Justice School Rev. 4/93
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e. Marine Corps incidents that are forwarded via the
Commandant, including:

(1) Incidents that may result in extensive media
coverage;

(2) training and operational incidents causing death or
serious injury;

(3) incidents involving lost, missing, damaged, or
destroyed Marine Corps property;

(4) incidents involving officer misconduct;

(5) incidents or investigations that may require
Headquarters Marine Corps action;

(6) incidents required to be reported to Headquarters
Marine Corps by other directives; and

(7)  those in which an advance copy of the investigation
was forwarded via the Commandant to JAG.

G. Copies
1. Forward one complete copy of the investigation with the original
for each intermediate reviewing authority, and an additional copy for JAG.
JAGMAN, § 0210c.

--  In cases involving death or injury to servicemembers, JAG
receives the original and three copies. JAGMAN, § 0210c.

2. When certain types of incidents are investigated, forward advance
copies of the investigative report as soon as possible. Investigations requiring
advance copies are:

a. Admiralty cases;
b. collisions;

c. loss or stranding of a ship;

d. postal losses;
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e. serious incidents;

f. death/serious injury;

g material property damage; and
h. claims investigations.

3. In all cases where it is appropriate to forward an advance Copy of
an investigation to JAG, the advance copy shall be forwarded by an officer exercising
general court-martial convening authority and shall include that officer's
endorsement. JAGMAN, § 0209¢(1).

4. All advance copies of Marine Corps investigations shall be
forwarded to JAG via the Commandant after endorsement by an officer exercising
general court-martial convening authority. JAGMAN, § 0209¢(2).

H. Releasing investigations. Convening and reviewing authorities are not
authorized to release JAGMAN investigations. The Chief of Naval Operations (OP-
09N) is the release authority for investigations involving classified information and
the Judge Advocate General is the release authority for all other JAGMAN
investigations.
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Begin work on the investigation immediately upon hearing that you are
to be appointed investigating officer, whether or not you have received
a formal appointing order.

Examine the appointing order carefully to determine the scope of your
investigation.

Review all relevant instructions on your investigation, including:
1. The appointing order.
--  Is the scope of inquiry defined, including sections in the
JAGMAN outlining special investigative requirements?
Are there any special chain of command requirements?

2. Chapters II and VIII of the JAGMAN.

Decide when your investigation must be completed and submitted to the
convening authority?

Decide the exact purpose and methodology of your investigation.

Contact command being investigated and ask that all relevant logs,
documents and other evidence be safeguarded. (See, Section 11 B for a
list). A

INTERVIEWING WITNESSES:

1. Draw up a list of all possible witnesses, to be supplemented as
the investigation proceeds;

2. Determine if witnesses are transferring, going on leave, °

hospitalized, or otherwise subject to circumstances which might
make them inaccessible before review of the investigation is
completed; and
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Inform the convening authority, orally, with confirmation in
writing, immediately upon learning that a material witness might
leave the area or otherwise become inaccessible before review of
the investigation is completed.

In some cases, the convening authority may wish to take
appropriate action to prevent the witness from leaving
pending review of the investigation.

Determine which witnesses may be suspected of an offense under
the UCMJ and advise them of the rights against self-
incrimination and the right to counsel, using the form found in
Appendix A-1-m of the JAGMAN.

Advise each witness, who may have been injured as a result of
the incident being investigated, of the right not to make a
statement with regard to the injury in accordance with JAGMAN,
§ 0215b.

Conduct an intensive interview of each witness on the incident
being investigated, covering full knowledge of:

a. Names, places, dates, and events relevant to the incident
investigated; and

b. other sources of information on the incident investigated.

Obtain an appropriate, signed Privacy Act statement from the
individuals named in the subject line of the appointing order.
(NOTE: Do not ask witnesses for their social security number.
The SSN should be obtained from official records, if needed. The
source of the SSN should be stated in the preliminary statement.)

Record the interview of each witness with detailed notes or by
mechanical means.

Reduce each witness' statement to a complete and accurate
narrative statement.

Obtain the signature of each witness, under oath and witnessed,
on the narrative statement of the interview.
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11.

12.

Review your list of possible witnesses carefully, as supplemented,
to ensure that you have interviewed all who are personally
available to you.

Attempt to obtain statements from possible witnesses who are not
personally available by message, mail, telephone interview, or
other means.

B. COLLECTION OF DOCUMENTS:

1.

Draw up a list, to be supplemented as the investigation proceeds,
of all possible documents, including as applicable:

a. Copies of relevant rules and regulations;
b. relevant correspondence and messages;

c. personnel records;

d. medical records (clinical and hospital records, death
certificates, etc...);

e. official reports (investigative reports, military police
reports, etc...); and

f required forms, such as:

(1)  Personnel injury forms for persons injured, obviously
not as a result of their own misconduct;

(2)  vehicle accident report forms; and

(3) personnel claims forms.
Examine your list of possible documents carefully, as
supplemented, to ensure that you have personally obtained all
that are available.
Attempt to obtain documents which are not personally available
to you by other means (e.g., by requesting that they be supplied
to you by message, telephone, fax, or mail).

Obtain originals or certified true copies of all documents to the
maximum extent possible.

M
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C. COLLECTION OF OTHER INFORMATION:

1.

Draw up a list, to be supplemented as the investigation proceeds,
of any other information which may be of assistance to reviewing
authorities in understanding the incident investigated. For
example:

a. Real objects (firearms, bullets, etc. . .); and
b. physical locations (accident sites, etc. . .).

Examine your list of such information, as supplemented, to
ensure that you have obtained all such information, personally
available to you.

Attempt to obtain information not personally available to you in
other ways (e.g., by requesting that it be supplied to you by
message, phone, fax, or mail).

Reduce all such information to a form which can be conveniently
included in your investigative report (e.g., photographs or
sketches).

Ensure that any evidence gathered, but not used as an enclosure
to the investigative report, is kept in an identified place —- safe
from tampering, loss, theft, and damage -- pending review of the
investigation.

II. PREPARATION OF THE INVESTIGATIVE REPORT
A. PRELIMINARY STATEMENT:

1.

Include statements detailing:
a. The purpose of your investigation;
b. difficulties encountered in the investigation;

c. conflicts in the evidence and reasons for reliance on
particular information, if any;

d. reasons for any delays;

%
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failure to advise individuals of article 31(b), Privacy Act,
injury/disease rights;

assistance received in conducting the investigation;

efforts to obtain possible statements of witnesses,
documents, and other evidence which you were unable to
obtain;

efforts to preserve evidence pending review of the
investigation; and

methods of obtaining social security numbers contained in
the report.

If a possible claim is involved, include the appropriate "attorney
work product” language required by JAGMAN, §§ 0211c & 0214c.

B.  FINDINGS OF FACT:

1. Distinguish in your own mind the differences among the terms

"fact,” "opinion," and "recommendation.”

NOTE:

a.

The following may be helpful:

A "fact” is something that is or happens (e.g., "the truck's
brakes were nonfunctional at the time of the accident").

An "opinion" is a value judgment on a fact (e.g., "the
nonfunctioning of the truck's brakes was the primary cause
of the accident").

A "recommendation” is a proposal made on the basis of an
opinion (e.g., "that the command issue an instruction to
ensure that no truck be allowed tc operate without
functional brakes").

Conduct an evaluation of evidence or lack of evidence (negative
finding of fact).

Compare with the special fact-finding requirements pertaining to
specific incidents addressed in the JAGMAN.

4, Be specific as to times, places, and events.
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Identify person(s) connected with the incident by grade or rate,
service number, organization, occupation or business, and
residence.

Make appropriate findings of fact for all relevant facts considered
when preparing the report.

Your personal observations are not, in and of themselves,
sufficient to support a finding of fact. If you have made
relevant "personal observations,” reduce them to a
statement signed and sworn to by yourself and include the
statement as an enclosure.

After each finding of fact, reference the enclosures to the report
which support the finding of fact.

Ensure that every enclosure is used in support of at least one
finding of fact. (Delete any enclosure which is not.)

Ensure that, when read together, the findings of fact tell the
whole story of the incident investigated without a reading of the
enclosures.

OPINIONS:

1.

Ensure that each of your opinions is an opinion and not a finding
of fact or recommendation.

Ensure that each opinion references the finding(s) of fact that
support it.

Ensure that you have rendered those opinions required by the
appointing order or the JAGMAN as well as any others you might
feel are appropriate.

In cases involving the death of a servicemember, it is

forbidden to render any opinion concerning line of duty.
Also, misconduct (as defined in the JAGMAN) shall not be
attributed to the deceased servicemember.
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D. RECOMMENDATIONS:

1.

Ensure that each of your recommendations is a recommendation
and not a finding of fact or opinion.

Ensure that each recommendation is logical and consistent with
the findings of fact and opinions.

Address those recommendations specifically required by the
appointing order or the JAGMAN and any others considered
appropriate.

Recommend any appropriate corrective, disciplinary, or
administrative action.

a. Include an unsigned charge sheet with the
investigation. Do not prefer charges unless directed
to do so by proper authority.

b. Draft a punitive letter of reprimand, if recommended.

E. ENCLOSURES:

Include the following documents as enclosures to the investigative
report:

a. Appointing order;

doctor's statement and/or copies of medical records as to
the extent of the injuries;

c. copies of private medical bills, if reimbursement may be
claimed;

d. autopsy report and, where available, autopsy protocol (in
death cases);

e. report of coroner's inquest or medical examiner's report (in
death cases);

f. laboratory reports, if any;

g reservists' orders, if applicable;
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h. statements or affidavits of witnesses or others;
i statement of investigating officer, if applicable;

- J necessary photographs and/or diagrams, properly identified
and labeled;

k. local regulations, if applicable;

L exhibit material to support investigating officer's findings
and opinions; and

m. signed original Privacy Act statements.
IV. CONCLUDING ACTION

A Have you stretched your imagination to the utmost in gathering and
recording all possible information on the incident investigated?

B. Have you checked and double-checked to ensure that your findings of
fact, opinions, recommendations, and enclosures are in proper order?

C. Have you carefully proofread your investigative report to guard against
embarrmmg clerical errors?
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CHAPTER 11

COURTS OF INQUIRY AND
INVESTIGATIONS REQUIRED TO CONDUCT A HEARING

PART A - PARTY TO AN INVESTIGATION

0201 PARTIES. Other than conducting a hearing, the common thread that
runs between a court of inquiry and an investigation required to conduct a hearing
is the concept of "parties."

A.  Definition. A "party" is a person subject to the UCMJ who has properly
been designated as such in connection with a court of inquiry or an investigation
required to conduct a heanng whose conduct is the subject of the inquiry or who has
a direct interest in the inquiry. Upon request, an employee of the Department of
Defense having a direct interest in the subject of the inquiry must be designated as
a party. Designation as a party affords that individual a hearing on possible adverse
information concerning him. JAGMAN, § 0205a; JAGINST 5830.1.

1. Subject of inquiry. A person's conduct or performance is "subject
to inquiry” when that person is involved in the incident under investigation in such

a way that disciplinary action may follow, that rights or privileges may be adversely
affected, or that personal reputation or professional standing may be jeopardized.
JAGMAN, § 0205b.

2. Direct interest. A person has a "direct interest" in the subject of
inquiry when:

a. The findings, opinions, or recommendations may, in view
of his relation to the incident or circumstances under investigation, reflect
questionable or unsatisfactory conduct or performance of duty; or

b. the findings, opinions, or recommendations may relate to
a matter over which the person has a duty or a right to exercise control. JAGMAN,
§ 0205c.

B. Who may designate. The convening authority of the court of inquiry or
investigation required to conduct a hearing may designate parties, or the fact-finding
body may be expressly authorized by the convening authority to designate parties.
JAGMAN, § 0204; JAGINST 5830.1.
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C. Rights of a party. A person designated as a party before a court of
inquiry or an investigation required to conduct a hearing, has the following rights:

1.  Tobe given due notice of such designation [JAGMAN, § 0204d(1)};

2. to be present during the proceedings, except when the
investigation is cleared for deliberations [JAGMAN, § 0204d(2)];

3. to be represented by counsel [JAGMAN, § 0204d(3)];

~-  Only a "party" is entitled to be represented by counsel.
Military parties and, in very limited circumstances, civilians who are designated as
parties will be appointed Art. 27(b), UCMJ, certified military counsel; however, any
party may be represented by civilian counsel at his/her own expense.

4. to be informed of the purpose of the investigation and be provided
with a copy of the appointing order [JAGINST 5830.1, encl. (1), para. 9d(4); encl (2),
para. 9d(4)];

5. to examine and object to the introduction of physical and
documentary evidence and written statements [JAGMAN, § 0204d(4)];

6. to object to the testimony of witnesses and to cross-examine
witnesses other than his own [JAGMAN, § 0204d(5)];

7. to request that the court of inquiry or investigation obtain
documents and testimony of witnesses, or pursue additional areas of inquiry
[JAGINST 5830.1, encl. (1), para. 9d(7); encl. (2), para. 9d(7)];

8. to introduce evidence [JAGMAN, § 0204d(6)];

9. to testify at his own request, but not be called as a witness
[JAGMAN, § 0204d(7); JAGINST 5830.1, encl. (1), para. 9d(9); encl. (2), para. 9d(9)];

10.  torefuse to incriminate himself and, if accused or suspected of an
offense, to be informed of the nature of the accusation and advised that no statement
regarding the offense of which he is accused or suspected is required, and that any
statement made by him may be used as evidence against him in a trial by court-
martial [JAGMAN, § 0204d(8)];

11. tomake a voluntary statement, oral or written, sworn or unsworn,
to be included in the record of proceedings [JAGMAN, § 0204d(9); JAGINST 5830.1,
encl. (1), para. 9d(11); encl. (2), para. 9d(11));
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12. tomake an argument at the conclusion of presentation of evidence
[JAGMAN, § 0204d(10)];

13. to be properly advised concerning the Privacy Act of 1974
[JAGMAN, § 0204d(11)]; and

14. tochallenge members of the court of inquiry and the investigating
officer or, when assigned, the president and any member of the investigation required
to conduct a hearing for cause [JAGMAN, § 0204d(12)].

D. Chart. The following chart sets forth the circumstances under which
particular fact-finding bodies may designate parties as well as who may be
designated (e.g., military and/or civilian personnel). JAGMAN, §§ 0205, 0204;
JAGINST 5830.1.
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- COURT OF INQUIRY

* conduct or performance
-~ . of duty subject to

* subject to UCMJ, =

" DoD employees,

- any member of
the USNR or -
USMCR not subject
to UCMJ by virtue
of his status

no other person —
without SECNAV
(JAG) approval

" optional

optional,
upon his
request
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PART B - FACT-FINDING BODIES REQUIRED TO
CONDUCT A HEARING

0202 COURT OF INQUIRY. The court of inquiry is the traditional means
by which serious military incidents have been investigated. Originally adopted by the
British Army, it has remained in its present form with only slight modifications since
the adoption of the Articles of War of 1786. A court of inquiry is not a court in the
sense the term is used today; rather, it is a board of senior officers charged with
searching out, developing, assembling, analyzing, and recording all available
information concerning the incident under investigation. When directed by the
convening authority, the court will offer opinions and recommendations about an
incident. JAGINST 5830.1.

--  Principal characteristics. The principal characteristics of a court of
inquiry are listed below.

1. The court is convened by any person authorized to convene a
general court-martial or by any person designated by the Secretary of the Navy
[JAGMAN, § 0204b(1); Art. 135(a), UCMJ; JAGINST 5830.1, encl. (1), para. 2].

2. It consists of three or more commissioned officers. When
practicable, the senior member, who is the president of the court, should be at least
an O-4. All members should also be senior to any person whose conduct is subject
to inquiry. [JAGMAN, § 0204b(2); Art. 135(b), UCMJ; JAGINST 5830.1, encl. (1),
para. 3a].

3. Legal counsel, certified under article 27(b) and sworn under article
42(a), appointed for the court and under the direct supervision of the president of the
court, assists in matters of law, presenting evidence, and in keeping and preparing
the record. Counsel does not perform as a prosecutor, but must ensure that all the
evidence is presented to the court of inquiry. JAGMAN, § 0204b(2); JAGINST 5830.1,
encl. (1), para. 2b(3).

4. The court is convened by written appointing order, the contents
of which are much the same as those discussed in Chapter I. The required contents,
along with an example, can be found in JAGINST 5830.1, encl. (1), para. 4, and encl.
(3).

5. All testimony is under oath (except for a person designated as a
party who may make an unsworn statement) and transcribed verbatim. JAGMAN,
§ 0204b(3); Art. 135(f), UCMJ; JAGINST 5830.1, encl. (1), paras. 10e(1) and 14.

6. Using a formal hearing procedure, witnesses and evidence are
presented in the following order after opening statements are made: counsel for the
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court; a party; counsel for the court in rebuttal; and, subsequently, as requested by
the court. After testimony and statements by the parties, if any, counsel for the court
and counsel for the parties may present argument. JAGMAN, § 0204b(4); JAGINST
5830.1, encl. (1), para. 10.

a. Although a court of inquiry uses a formal hearing
procedure, it is administrative not judicial. Therefore, as in any other administrative
fact-finding body, the Military Rules of Evidence (Mil. R. Evid.) will not be followed,
except for:

(1) Mil R. Evid. 301, self-incrimination;

(2) Mil R. Evid. 302, mental examination;

(3) Mil R. Evid. 303, degrading questions;

(4) Mil R. Evid. 501-504, dealing with privileges;
(6) Mil R. Evid. 505, classified information;

(6) Mil R.Evid. 506, government information other than
classified information;

(7> Mil R. Evid. 507, informants.

b. The court is held to the same burdens of proof,
"preponderance of evidence" and "clear and convincing," as discussed in Chapter I of
this study guide.

7. A person subject to the UCMJ whose conduct is subject to inquiry
must be designated a party. JAGMAN, §§ 0204b(5), 0205; JAGINST 5830.1, encl. (1),
para. 9.

8. Upon request, a person subject to the UCMJ (or a DoD employee
who has a direct interest in the subject of inquiry) must be designated a party.
JAGMAN, §§ 0204b(6), 0205; JAGINST 5830.1, encl. (1), para. 9.

9. A court of inquiry has the power to subpoena civilian witnesses,
who may be summoned to appear and testify before the court the same as at trial by
court-martial. JAGMAN, § 0204b(7); R.C.M. 703(e)(2); JAGINST 5830.1, encl. (1),
para. 12.
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. 0203 INVESTIGATIONS REQUIRED TO CONDUCT A HEARING. The

investigation required to conduct a heanng is intended to be an intermediate step
between an investigation not requiring a hearing and a court of inquiry. Such
investigations are used, for example, when a hearing with sworn testimony is desired
or designation of parties may be required, but only a single investigating officer is
necessary to conduct the hearing. JAGINST 5830.1.

--  Principal characteristics. = The principal characteristics of an
investigation required to conduct a hearing are listed below.

1. The investigation is convened by any person authorized to convene
a general or special court-martial. JAGMAN, § 0204c(1); JAGINST 5830.1, encl. (2),

para. 2.

2. It consists of one or more commissioned officers. JAGMAN, §

0204¢(2).

--  The investigation should normally be composed of a single
officer; however, if multiple members are considered desirable, a court of inquiry
should be considered. JAGINST 5830.1, encl. (2), para. 3.

(1)  One-offi . tizati ired f juct
hearing. Normally, it consists of one commissioned officer, but a Department of the
Navy (DON) civilian employee may be used if appropriate. The investigating officer
(I0) should be senior to any designated party and at least an O-4 or GS-13.
JAGINST 5830.1, encl. (2), para. 3a.

. It may consist of two or more commxssxoned ofﬁoers with the
senior member, who will be the president of the board, at least an O-4. If
appropriate, warrant officers, senior enlisted, or DON civilian employees may be
assigned as members, in addition to at least one commissioned officer. No member
of the board should be junior in rank to any person whose conduct or performance of
duty is subject to inquiry. JAGINST 5830.1, encl. (2), para. 3b.

3. Legal counsel should be appointed for the proceedings, with duties
and requirements identical to those for a court of inquiry (see sec. 0202 A.3, above).
JAGMAN, § 0204c(2); JAGINST 5830.1, encl. (2), para. 3c.

4. The investigation is convened by written appointing order. The
required contents, along with an example, can be found in JAGINST 5830.1, encl. (2),
para. 4, and encl. (4).
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5. All testimony is under oath and all proceedings are transcribed
verbatim. JAGMAN, § 0204¢(3); JAGINST 5830.1, encl. (2), paras. 10e(2) and 14b.

6. A formal hearing procedure, similar to the court of inquiry, is used
(see sec. 0202, A.6, above). JAGMAN, § 0204c(4); JAGINST 5830.1, encl. (1), para.
10.

7. The convening authority may designate those persons whose
conduct is subject to inquiry or who have a direct interest in the subject of inquiry
as parties in the convening order. JAGMAN, §§ 0204¢(5), 0205; JAGINST 5830.1,
encl. (2), para. 9.

8. The convening authority may authorize the fact-finding body to
designate parties during the proceedings. JAGMAN, §§ 0204c(6), 0205; JAGINST
5830.1, encl. (2), para. 3d(6).

9. Unless convened to investigate a claim under Art. 139, UCMJ, and
JAGMAN, chapter IV, an investigation does not possess the power to subpoena
civilian witnesses. JAGMAN, § 0204¢(6); JAGINST 5830.1, encl. (2), para. 12(a).

0204 USES OF THE RECORD OF INVESTIGATION

A.  Nonjudicial punishment (NJP)

1. If an individual is accorded the rights of a party with respect to
the act or omission under investigation, punishment may be imposed without further
proceedings. The individual may, however, submit any matter in defense,
extenuation, or mitigation. JAGMAN, §§ 0110d, 0209c; JAGINST 5830.1, encl. (1),
para. 9d(1); encl. (2), para. 9d(1).

2. If an individual has not been accorded the rights of a party, a
hearing conducted in accordance with paragraph 4 of Part V, MCM, 1984, must be
conducted before punishment is imposed. JAGMAN, §§ 0110d, 0209¢c; JAGINST
5830.1, encl. (1), para. 9d(1); encl. (2), para. 9d(1).

B.  General court-martial (GCM). In cases where a GCM is contemplated,
it is sometimes possible to use the record of a court of inquiry in lieu of a formal
pretrial investigation of the offenses. As a practical matter, it is difficult to substitute
a court of inquiry for an article 32 pretrial investigation because, at the pretrial
investigation, the subject matter of the offense was investigated, the accused was
present at the investigation and was afforded the opportunity for representation,
cross—examination, and presentation of evidence. If a court of inquiry is used in place
of an article 32 investigation, the accused can demand to recall witnesses for further
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cross-examination and to offer any new evidence on his own behalf. Normally, the
convening of a separate article 32 investigation is the most efficient method for
bringing an accused to trial. JAGMAN, § 0209¢c; JAGINST 5830.1, encl. (1), para.
9d(3); Art. 32(c), UCMJ; R.C.M. 405(b).

C. Use of testimony. Sworn testimony contained in the record of
proceedings of a court of inquiry or investigation required to conduct a heanng before
which an accused was not designated as a party may not be received in evidence
agalnst the accused unless that testimony is admissible independently of the
provisions of Art. 50, UCMJ, and Mil. R. Evid. 804. “JAGINST 5830.1, encl. (1), para.
9d(4); encl (2), para. 9d(3).

D. Right to copy of the record. A party is entitled to a copy of the record
of an article 32 pretrial investigation where trial by GCM has been ordered, subject

to the regulations applicable to classified material. If a letter of censure or other NJP
is imposed, the party upon whom it was imposed has a right to have access to a copy
of the record in order to appeal.

PART C - SELECTION OF FACT-FINDING BODIES

0205 PRELIMINARY CONSIDERATIONS. Deciding which type of fact—
finding body to convene depends upon the purpose of the inquiry, the relative
seriousness of the subject under inquiry, the complexity of the factual issues involved,
the time allotted for completion of the investigation, and the nature and extent of
powers required to conduct the investigation. The type of fact-finding body selected
is left to the judgment and discretion of the officer in command. Before convening an
investigation, the convening authority must consider the powers the fact-finding body
will require and the desirability of designating parties. If the subject of the inquiry
involves disputed issues of fact and a risk of substantial injustice if an individual is
not afforded the rights of a party, a court of inquiry or an investigation required to
conduct a hearing should be ordered. If the ability to subpoena witnesses is
necessary, a court of inquiry should be convened.

0206 MAJOR INCIDENTS. If the subject of the investigation is a major
incident, a court of inquiry should be convened. For less serious cases, an
investigation not requiring a hearing will normally be adequate.

A.  Major incidents defined. Section 0202a(3) of the JAG Manual describes
a major incident as "[A]n extraordinary incident occurring during the course of official
duties . . . where the circumstances suggest a significant departure from the expected
level of professionalism, leadership, judgment, communication, state of material
readiness, or other relevant standard" resulting in:
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1. Multiple deaths

-~ "If at any time during the course of an investigation into a
major incident it appears . . . that the intentional acts of a deceased servicemember
were a contributing cause to the incident," JAG will be notified and the appropriate
safeguards will be implemented to ensure a fair hearing regarding the deceased
member's actions. JAGMAN, § 0207b(4).

2. Substantial property loss

--  Substantial property loss is that which greatly exceeds what
is normally encountered in the course of day-to-day operations.

3. Substantial harm to the environment

--  Substantial harm is that which greatly exceeds what is
normally encountered in the course of day-to-day operations.

4. These cases are often accompanied by national public/press
interest and significant congressional attention, as well as having the potential of
undermining public confidence in the naval service. It may be apparent when first
reported that the case is a major incident, or it may emerge as additional facts
become known.

B. Death cases. Notwithstanding the fact that a death case may not be a
major incident as defined, the circumstances surrounding the death or resulting
media attention may warrant the convening of a court of inquiry or investigation

required to conduct a hearing as the appropriate means of investigating the incident.
JAGMAN, § 0226¢c(2).

C.  Cognizance over major incidents. The first flag or general officer

exercising general court-martial convening authority over the incident or in the chain
of command, or any superior flag or general officer, will take immediate control over
the case as the convening authority. If the convening authority determines that an
incident initially considered major is not, or that a court of inquiry is not warranted
under the circumstances, those conclusions must be reported to the next flag or
general officer in the chain of command before any other type of investigation is
convened. JAGMAN, §§ 0207b(2) and (3).

D.  Preliminary investigation of major incidents. Because investigating
major incidents is sometimes complicated by the premature appointment of a board
of inquiry or investigation required to conduct a hearing, the convening authority
may wish to initially convene a one-officer investigation not required to conduct a
hearing to immediately begin to collect and preserve evidence and locate and
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interview witnesses. In order to decide which course of action to pursue, the
convening authority should set a specific date for the investigating officer to submit
an interim oral report. Summaries of testimony or evidence developed by the
investigating officer may be used as an aid by any subsequent investigative body, and
the initial investigating officer may be detailed to assist the fact-finding body.

1. Courts of inquiry and investigations required to conduct a hearing
are only used to investigate the most serious incidents. These incidents frequently
have extraordinary media and congressional interest, and considerable pressure is
often exerted to complete the investigation in a limited period of time. Because of the
nature of these investigations, convening authorities are tasked with providing
support for the investigation. Personnel assigned to support these investigations are
under the command of the president of the court of inquiry or the investigating officer
in an investigation requiring a hearing. The investigation becomes the primary duty
of all support personnel.

2. The following types of support will be provided when appropriate:
a. Technical advisers;
b. court reporters;

c. interpreters;

d. evidence custodians;
e. security;
f. administrative support personnel;

g public affairs officers; and

h. messages. If the investigation requires transmitting or
receiving information electronically, it may be necessary to assign a temporary plain
language address to ensure that information sent or received is not widely
disseminated. JAGINST 5830.1.
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CHAPTER Il
LINE OF DUTY/MISCONDUCT DETERMINATIONS

0301 GENERAL. To assist in the administration of naval personnel, the
commanding officer is required to inquire into certain cases of injury, disease, or
death incurred by members of his command. When these inquiries are conducted, the
commanding officer is required to make what is referred to as line of duty
(LOD)/misconduct determinations. As in most matters, the type of inquiry and the
degree of formality of the report will depend upon the circumstances of each case.

A.  Responsibility to convene. Normally, the commanding officer of the
servicemember involved is responsible for making the determination as to the type
of, and necessity for, inquiry required.

1. If a servicemember is injured and admitted to a naval hospital,
the commanding officer of the naval hospital shall, if no investigation has been
ordered, report the matter to the local area coordinator or other comparable authority
who shall take action to cause an investigation to be conducted. JAGMAN, § 0206d.

2. Section 0105 of the Civil Law Study Guide and section 0206 of the
JAG Manual describe when investigations are convened by a command other than
the servicemember's.

B.  Why LOD/misconduct determinations are required. The results of the
inquiry and the subsequent LOD/misconduct determination can affect several benefits
and/or rights administered by the Department of the Navy to which the injured party
may be entitled, including, inter alia:

1. Extension of enlistment;

2 longevity and retirement multiplier;

3. forfeiture of pay; and

4 disability retirement and severance pay.

This report may also be made available to the Department of Veterans'

Affairs to assist them in making determinations concerning Veterans' Administration
benefits.

Naval Justice School Rev. 4/93
Publication 3-1




Civil Law - Legal Officer Study Guide

0302 WHEN LOD/MISCONDUCT DETERMINATIONS ARE REQUIRED

A. Injury or disease. Findings concerning LLOD/misconduct must be made
in every case in which a member of the naval service incurs a disease or injury that:

1. Might result in permanent disability; or

2. results in the physical inability to perform duty for a period
exceeding 24 hours (as distinguished from a period of hospitalization for evaluation
or observation). JAGMAN, § 0215.

B.  Death. Opinions concerning line of duty are prohibited in death cases.
Misconduct, as defined in JAGMAN, § 0218, shall not be attributed to a deceased
member. If such an opinion has been made or recorded after the incurrence of an
injury, but before death, the convening or reviewing authority will note the error and
its lack of validity in the endorsement. JAGMAN, § 0226b(1).

-~  Because Federal agencies (especially the Department of Veterans'
Affairs) must make determinations with respect to survivor benefits, all significant
and relevant facts shall be recorded in a timely manner when the command is
required to investigate the death of a member. JAGMAN, § 0226b(1).

C.  Reservists. Incidents involving injury or death occurring during a period
of annual training or inactive duty training (drill), or those occurring while traveling
directly to or from places where members are performing or have performed such
duty, or any case involving a question of whether a disease or injury was incurred
during a period of annual training, inactive duty training (drill), or travel, shall be
investigated. JAGMAN, § 0239.

0303 GENERAL TERMS

A "Active service". This term, as it is used in the general rules concerning
LOD/misconduct below, includes "full-time duty in the naval service, extended active

duty, active duty for training, leave or liberty from any of the foregoing, and inactive
duty training." JAGMAN, § 0217b.

B.  Burden of proof

1. Preponderance. Findings of fact must be supported by a
preponderance of the evidence which is created when there is more evidence offered

in support of a proposition then opposed to it. JAGMAN, § 0213b(1).
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2. Clear and convincing. To rebut either the presumption that an
injury or disease was incurred in the line of duty or the presumption of mental

responsibility when the question has been raised requires clear and convincing
evidence. Clear and convincing means a degree of proof beyond the preponderance
of evidence discussed above, should leave no reasonable doubt in the minds of those
considering the facts, and should create a firm belief or conviction. It is that degree
of proof that is intermediate, being more than a preponderance, but not reaching the
extent of certainty as beyond any reasonable doubt. JAGMAN, § 0213b(2).

0304 WHAT CONSTITUTES LINE OF DUTY

A Presumption. Sections 0217a and c of the JAG Manual state that an
injury or disease incurred by naval personnel while in active service is presumed to
have been incurred "in line of duty" unless there is clear and convincing evidence that
it was incurred:

1. While absent without leave, and such absence materially
interfered with the performance of required military duties;
a. Special unauthorized absence (UA) rule. Whether absence

without leave "materially interferes" with the performance of required military duties
necessarily depends upon the facts of each situation applying a standard of reality
and common sense. No definite rule can be formulated as to what constitutes
"material interference."

(1)  Generally speaking, absence in excess of twenty-four

hours constitutes a material interference unless there is evidence to establish the
contrary.

(2)  An absence less than twenty-four hours will not be

considered a material interference without clear and convincing evidence to establish
the contrary.

A statement of the individual's commanding officer, division
officer, or other responsible official, and any other available evidence to indicate
whether the absence constituted a material interference with the performance of

required military duties, should be included in the record whenever appropriate.
JAGMAN, §§ 0217a(3), 0217d(1).

b. It should be noted that, under 10 U.S.C. § 1207 (1982), a
member is ineligible for physical-disability retirement or severance benefits from the
armed forces if his disability was incurred during a UA period, regardless of the
length of such absence and regardless of whether such absence constituted a material
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interference with the performance of his required military duties. JAGMAN, §
0217d(2).

2. while confined under sentence of a court-martial that included an
unremitted dishonorable discharge [JAGMAN, § 0217a(4)];

3. while confined under sentence of a civil court following conviction
of an offense that is defined as a felony by the law of the jurisdiction where convicted
[JAGMAN, § 0217a(5)];

4. while avoiding duty by deserting the service [JAGMAN,
§ 0217a(2)]); or

5. as a result of the member's own misconduct, as defined in
JAGMAN, § 0218 [JAGMAN, § 0217a(1)].

0306 WHAT CONSTITUTES MISCONDUCT

A Presumption. Sections 0218a and b of the JAG Manual state that an
injury or disease suffered by a member of the naval service is presumed not to be the
result of his own misconduct unless there is clear and convincing evidence that:

1. The injury was intentionally incurred; or

2. the injury was the result of grossly negligent conduct that
demonstrates a reckless disregard for the foreseeable and likely consequences.

a. Foreseeability: A person of ordinary intelligence and
prudence should reasonably have anticipated the danger created by the negligent act.
Injury or disease from a course of conduct is foreseeable if, according to ordinary and
usual experience, injury or disease is the probable result of that conduct.

b. Gross negligence: A conscious and voluntary act, or
omission, which is likely to result in grave injury of which the member is aware. It
involves a willful, wanton, or reckless disregard for the life, safety, and well-being
of self or others. Simple or ordinary negligence, or carelessness, standing alone, does
not constitute misconduct.

c. The fact that the conduct violated a law, regulation, or
order, or was engaged in while intoxicated, does not, of itself, constitute a basis for
a determination of misconduct. JAGMAN, § 0218a.
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B.  Military duty and misconduct. "Misconduct” can never be "in line of
duty." Thus, a finding that an injury was the result of the member's own

"misconduct” must be accompanied by a finding that the injury was incurred "not in
line of duty." Accordingly, if a servicemember is properly performing his military
duty and is injured as a result of that duty, a "misconduct" finding would be
erroneous sir ce no military duty can require a servicemember to commit an act which
would constitute "misconduct.” JAGMAN, § 0219a.

C.  Special rules

1. Intoxication - JAGMAN, § 0221a. Intoxication (impairment) is
a factor in many of the injuries in which misconduct is found and is often coupled
with evidence of recklessness or disorderly conduct.

a. Intoxication may be produced by alcohol, drugs, or
inhalation of fumes, gas, or vapor.

b. In order for intoxication alone to be the basis for a

misconduct finding, there must be a clear showing that the following three elements
existed:

(1) The member's physical or mental faculties were
impaired due to intoxication at the time of the injury;

(2) the extent of such impairment; and

(3) the impairment was the proximate cause of the
injury.

- Proximate cause is that conduct which, in a
natural and continuous sequence unbroken by any efficient intervening cause,
produces injury, and without which the result would not have occurred.

c. Careful attention must be paid to the facts of each case,
especially when the blood alcohol content of the injured member is above that consti-
tuting a legal state of intoxication in the particular jurisdiction (normally 0.10%
BAC). A showing of a blood alcohol level of above .10 mg/dl will, in many cases, be
sufficient to satisfy the first two elements; however, additional evidence should be
sought in determining whether or not there existed any physical impairment which
directly contributed to the injury of the servicemember. The investigation should
include a description of the servicemember's general appearance, along with
information regarding whether the member staggered or otherwise displayed a lack
of coordination, was belligerent or incoherent, or displayed slow reflexes or slurred

speech.
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2.  Alcohol and drug-induced disease. Inability to perform duty
resulting from a disease that is directly attributable to a specific, prior, proximate,

and related intemperate use of alcohol or habit-forming drugs is the result of
misconduct and, therefore, not in the line of duty. JAGMAN, § 0221b.

3.  Refusal of medical or dental treatment. If a member unreasonably
refuses to submit to medical, surgical, or dental treatment, any disability that
proximately results from such refusal shall be deemed to have been incurred as a
result of the member's own misconduct. JAGMAN, § 0222a.

4. Yenereal disease. Any disability resulting from venereal disease
is the result of misconduct if the member has not complied with the regulations that
require reporting and receiving treatment for such disease. JAGMAN, § 0222b.

D. Mental responsibility. A member may not be held responsible for his
acts and their foreseeable consequences if, as the result of a mental defect, disease,
or derangement, he was unable to comprehend the nature of such acts or to control
his actions. In the absence of evidence to the contrary, it is presumed that all
persons are mentally responsible for their acts. JAGMAN, §§ 0220a and b.

1 Because of this presumption, it is not necessary to present
evidence of mental responsibility unless:

a. The question is raised by the facts developed by the
investigation; or

b. the question is raised by the nature of the incident itself.

2. If either (a) or (b) above is present, the presumption of mental
responsibility ceases to exist and the investigation must clearly and convincingly
establish the member's mental responsibility before an adverse determination can be
made.

3. Where an act resulting in injury or disease is committed by a
mentally incompetent person, that person is not responsible for that act and the
injury or disease incurred as the result of such an act is "not due to misconduct.”

--—  The term "mentally incompetent" means that, as a result
of mental defect, disease, or derangement, the person involved was, at the time of the
act, unable to comprehend the nature of such act or to control his actions. Also
covered is the concept that a person may not be held responsible for his acts or their
foreseeable consequences if, as the result of a mental condition not amounting to a
defect, disease, or derangement —- and not itself the result of prior misconduct —- he
was, at the time, unable to comprehend the nature of such acts and to control his
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actions. However, where the impairment of mental faculties is the result of the
servicemember's misconduct (e.g., the voluntary and unlawful ingestion of a
hallucinogenic drug), the injuries would be deemed to have been incurred as a result
of the person's misconduct.

4. Suicide attempts. Because of the strong instinct for self-
preservation, an unsuccessful, but bona fide, attempt to kill oneself creates a strong
inference of lack of mental responsibility. JAGMAN, § 0220c.

--  In all cases of attempted suicide, evidence bearing on the
mental condition of the injured person shall be obtained. This includes all available
evidence as to social background, actions, and moods immediately prior to the
attempt, any troubles that might have motivated the incident, and any pertinent
examination or counseling session. JAGMAN, § 0229i.

5.  Suicidal gestures and malingering. Self-inflicted injury not
prompted by a serious intent to die is, at most, a suicidal gesture and such injury,
unless lack of mental responsibility is otherwise shown, is deemed to be incurred as
a result of the member's own misconduct. The mere act alone does not raise a
question of mental responsibility because there is no intent to take one's own life, the
intent was to achieve some secondary gain (e.g., a Marine cutting off his trigger
finger to avoid combat). JAGMAN, § 0220c.

0306 RELATIONSHIP BETWEEN MISCONDUCT AND LINE OF DUTY

A. Determinations. There are only three possible determinations.
JAGMAN, § 0219h.

a. This determination would occur when misconduct is not
involved, but an injury or disease is contracted by a servicemember which falls within
one of four other exceptions to the LOD presumption (desertion; UA; confinement as
a result of a civilian conviction; or confinement pursuant to sentence by a general
court-martial that included an unremitted dishonorable discharge).

b. Example: A servicemember has been UA for 8 months and
is injured while lawfully crossing a street. The injuries were not the result of

negligence.
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3. Not in L { g ’ I ber' . juct
(NLOD/DOM). A determination of "misconduct” always requires a determination of
"not in the line of duty."

B. Disciplinary action. An adverse determination as to misconduct or line
of duty is not a punitive measure. Disciplinary action, if warranted, shall be taken
independently of any such determination. A favorable determination as to
LOD/misconduct does not preclude separate disciplinary action, nor is such a finding
binding on any issue of guilt or innocence in any disciplinary proceeding. The loss
of rights or benefits resulting from an adverse determination may be relevant and,
at the request of the accused, admissible as a matter in extenuation and mitigation
in a disciplinary proceeding. JAGMAN, § 0223.

0307 RECORDING LOD/MISCONDUCT DETERMINATIONS. The
inquiry into, and findings concerning, injuries or disease can be recorded in one of
three ways:

A. Health and dental record entries - JAGMAN, § 0224a. Use health and
dental record when:

1. The member's physical inability to perform duty exceeds 24 hours;
and

2. the medical representative and commanding officer agree that the
injury or disease:

a. is not likely to result in permanent disability, and

b. was incurre line of duty" and "not as a result of the
member's own misconduct."

B. Yarm reports - JAGMAN, § 0224b.

) Use an injury report form (NAVJAG Form 5800/15) when all of
the following conditions are met:

a. In the opinion of the medical representative, as concurred
in by the commanding officer, the injury or disease was incurred "in the line of duty"
and "not as a result of the member's own misconduct”; and

b. in the opinion of the medical officer, a permanent or
permanent partial disability will likely result; and
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c. a fact-finding body is not required under the JAG Manual
and is not otherwise contemplated.

2. In any case, even if a health and dental record entry would suffice,
a form report may be made to the Judge Advocate General if there appears to be any
reason for maintaining a record in that office.

3. Send the form report to JAG via a general court-martial
convening authority for review. (JAG returns many forms, either because they are
not filled in as required or they were not forwarded via the general court-martial
convening authority or the Commandant of the Marine Corps, as appropriate.)

4. Self-inflicted injuries. Never use a form report when an injury
is self-inflicted, either intentionally or accidentally, since a finding of misconduct
often results in either case.

C. JAGMAN investigation - JAGMAN, § 0224c. A fact-finding body must
be convened, and the commanding officer must make findings concerning misconduct
and line of duty in any case in which:

1. The injury was incurred under circumstances that suggest a
finding of "misconduct” might result;

2. the mjury was incurred under circumstances that suggest a
finding of "not in line of duty" might result;

3. there is a reasonable chance of permanent disability, and the
commanding officer considers the appointment of a fact-finding body the appropriate
means to ensure an adequate official record is made concerning the circumstances
surrounding the incident; or

4. the injured party is a member of the Naval or Marine Corps
Reserve, and the commanding officer determines an investigation to be the
appropriate means for recording the circumstances.

0308 ACTION BY REVIEWING AUTHORITIES

A @nzemnunghgﬁms_agmn The convening authority must specifically
comment on the LOD/misconduct opinion and take one of the following actions:

1 The convening authority must approve, disaprove, or modify the
opinion expressed by the fact-finding body by simply stating his conclusion in the
endorsement; or
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2. if, upon review of the report or record, the convening (or higher)
authority believes the injury or disease was incurred not "in line of duty" and due to
the member's own misconduct, the member may be (this is not a requirement)
afforded an opportunity to submit any desired information. JAGMAN, § 0225a(2).

a. If provided the opportunity to submit additional
information, the member shall be advised that:

(1) No statement against his interest relating to the
origin, incurrence, or aggravation of any disease or injury suffered need be made
[JAGMAN, §§ 0215b, 0225a(2)(a)]; and

(2) if the member is suspected of having committed an
offense, he shall be so advised, as required by Art. 31(b), UCMJ [JAGMAN, §§
0213¢(2), 0225a(2)(b)].

b. If the member elects not to provide further information, that
election shall be set forth in the reviewing authority's endorsement.

B.  Service record entries. The convening authority should ensure that
appropriate time lost, enlistment extension, and similar entries are made in service
and/or medical records before forwarding the report of investigation of an injury
concluded to have been incurred not in line of duty. In the event the NLOD opinion
is later disapproved by the officer exercising general court-martial convening
authority, corrective entries can be made at that time.

0309 FORWARDING. Unless the convening authority is empowered to
convene general courts-martial, the record or report shall be forwarded to an officer
exercising general court-martial jurisdiction. JAGMAN, § 0225b.

A.  General court-martial authority's action. This officer may take any
action on the report that could have been taken by the convening authority. With

respect to conclusions concerning misconduct and line of duty, he shall indicate his
approval, disapproval, or modification of such conclusions unless he returns the
record for further inquiry. A copy of this action shall be forwarded to the
commanding officer of the member concerned so that appropriate entries may be
made in the service and medical records. JAGMAN, § 0225b.

B. Subsequent reviews. Reviewing authorities subsequent to the officer
exercising general court-martial jurisdiction need neither comment nor record
approval or disapproval of the prior actions concerning line of duty and misconduct.
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0310 INVESTIGATIVE REQUIREMENTS FOR SPECIFICINCIDENTS.
The investigating officer should be aware of particular problem areas in LOD/
misconduct investigations. Examples of situations commonly encountered are listed
below, along with a listing of various factors that should be included in investigative
reports. The examples are not intended to be comprehensive, nor do the listed factors
purport to cover every fact situation that may arise.

A.  Speeding. It is impossible to state categorically when excessive speed
becomes gross negligence and requires a finding of misconduct. The investigative
report should contain information concerning the type and condition of the road; the
number and width of the lanes; the type of area (densely populated or rural); any
hills or curves that played a part in the accident; the traffic conditions; the time of
day and weather conditions; the posted speed limit in the area; the mechanical
condition of the car (particularly the brakes and tires); and the prior driving
experience of the member. The speed of the vehicle is also important; however,
estimates of speed based solely upon physical evidence at the scene of the crash, such
as skid marks and damage to the vehicle, are somewhat conjectural unless
corroborated by other evidence. Therefore, attempts should be made to secure
estimates of speed from witnesses, passengers, and drivers. In this way, the post-
accident estimates of the police may be corroborated.

B. Falling asleep at the wheel. Falling asleep at the wheel is one of the

most common causes of accidents, but is one of the most difficult situations in which
to establish misconduct. The act of falling asleep, in itself, does not constitute gross
negligence; however, the act of driving while in a condition of such extreme fatigue
or drowsiness that the driver must have been aware of the danger of falling asleep
at the wheel may amount to such a reckless disregard of the consequences as to
warrant a finding of gross negligence and misconduct. Before a finding of misconduct
can be made, there must be clear and convincing evidence showing that the
servicemember experienced premonitory symptoms of drowsiness that should have
put the driver on notice of the imminent danger of falling asleep. This information
should include how long the servicemember had been driving and how many miles
the member had driven prior to the accident; the amount of sleep had by the member
before commencing the trip; the member's activities for the 24 hours prior to the
injury; whether any momentary periods of drowsiness were experienced before finally
falling asleep; and any evidence of drinking or intoxication.

C. Passenger misconduct. If a passenger knows or should know that the
driver is unlikely to drive safely because of negligence, lack of sleep, recklessness, or
intoxication, the passenger is guilty of misconduct upon voluntarily exposing himself
or herself to the danger. The investigation should contain information showing
whether the servicemember had an opportunity to leave the vehicle after the driver's
condition became apparent; whether the driver and passenger had been drinking
together and how much each had to drink; and what action, if any, was taken by the
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passenger to have the driver drive more carefully. Also determine the operator's
driving experience; any signs of intoxication; whether the passenger noticed the
driver was tired or exhibited any other symptoms; whether the passenger took any
action to have the driver rest or to personally assume the driving responsibilities.

D.  Disorderly conduct and fighting. Injuries incurred by a servicemember
while voluntarily and wrongfully engaged in a fight or similar encounter, whether or
not weapons were involved, are due to misconduct where they might reasonably have
been expected to result directly from the affray and the servicemember is at least
equally culpable with the adversary in starting or continuing the affair.

e : : For example, 1f an
adversary employs unexpectedly vxolent. methods or means, such as a dangerous
weapon, a conclusion that the resulting injuries were not due to the member's own
misconduct could be appropriate.

2. In investigating such incidents, determine:

a Who instigated or provoked the fight and/or struck the first
blow;

b. any history of prior altercations between the participants;

c. whether either participant was armed (gun, knife, blow gun,
club, bottles, etc. . .);

d. whether either participant attempted to terminate the
affray;

e. the relative sizes and capabilities of the participants; and
f. the part that drinking, if any, played in the altercation.

3. If there are inconsistent statements from witnesses about the
incident, the investigating officer should indicate in the report which witnesses the
officer chooses to believe in making the findings of fact and opinions.

E. Intentionally self-inflicted injuries. Include any medical reports and

opinions in the investigation report when the investigation concerns an intentionally
self-inflicted injury. In these cases, the investigating officer should primarily look
for evidence, or lack thereof, of a bona fide suicide intent. The investigative report
should contain information concerning:
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1. Whether the methods used to cause injury were likely to cause
death under the circumstances;

2. the servicemember's expressed reasons for attempting suicide;

3. whether the servicemember took action to avoid being found prior
to the injury as opposed to being certain he would be discovered and treated quickly;

4. whether the servicemember had threatened suicide prior to the
incident under investigation; and

5. statements of shipmates and friends concerning the member's
apparent state of mind on the date of the act.

F.  Accidentally self-inflicted injuries; gunshot wounds. A form report
should not be used when an injury results from an accidental self-inflicted gunshot
wound because of the strict, high standard of care required in the use of firearms or
other dangerous weapons. In cases of this kind, mere failure to take proper
precautions to prevent a casualty normally constitutes simple negligence or
carelessness and, therefore, does not justify a finding of misconduct. However, in the
event the record clearly and convincingly shows that the servicemember has
displayed a lack of care that amounts to gross negligence, taking into account the
higher standard of care required of persons using and handling dangerous weapons,
a finding of misconduct is appropriate. The investigating officer's report should
include information concerning:

1. Whether the subject member was familiar with guns in general
and with the gun in question (or other dangerous weapons, as appropriate);

2. whether the member was aware of the weapon's safety features;

3. whether there were any defects in the weapon and whether the
member knew of such defects;

4. whether the member knew the gun was loaded or had checked the
chamber for its possible loaded condition;

5. whether the member had cocked the weapon;

6. how the weapon was positioned in relation to the servicemember's
body and why it was placed in that position;

7. the possible cause of the weapon's discharge;
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8. the mental attitude of the handler, including any alcohol or drug .
involvement; and

9. any intervening factors.
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CHAPTER IV
CLAIMS

0401 CHAPTER OVERVIEW

A Purpose of the chapter. Claims involving the United States Government
and its military activities are governed by a complex system of statutes, regulations,
and procedures. This chapter is not a substitute for the official departmental claims
regulations published in the JAG Manual and JAGINST 5890.1, Subj:
ADMINISTRATIVE PROCESSING AND CONSIDERATION OF CLAIMS ON
BEHALF OF AND AGAINST THE UNITED STATES. It is, however, a useful
starting point for research into claims problems.

B.  Summary of chapter contents. This chapter is organized to reflect the

various claims statutes and their respective functions in the claims system. Claims
involving the Federal Government are of two types:

1. Claims in which the Federal Government is a claimant seeking
compensation; or

2. claims against the government for which a claimant seeks
compensation. These can be further divided into two functional categories:

a. General claims statutes, such as the Federal Tort Claims
Act and Military Claims Act, which provide for payment of claims arising out of a
broad range of incidents and situatior:s; and

b. specialized claims statutes, such as the Military Personnel
and Civilian Employees' Claims Act and the Foreign Claims Act, which provide for
payment of claims arising out of specific types of incidents or to only specific classes
of claimants.

C. The claims system. Claims are adjudicated by a complex system of
interesting statutes, regulations, and procedures. Claims that are not covered by one
of the general claims statutes are frequently payable under one of the specialized
statutes. Thus, specialized statutes can fill gaps in areas where the general statutes
do not provide coverage. Conversely, some claims are not cognizable under one of the
general statutes because one of the specialized statutes may apply to the claim.
Likewise, classes of persons barred by statute or regulation from collecting under a
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general claims statute often can be compensated under one of the specialized
statutes. Examples in this chapter will demonstrate the interaction of the various
claims statutes, regulations, and procedures. The key to understanding claims law
is to realize that it involves a logical system of interacting provisions and not just a
perplexing labyrinth of seemingly unrelated rules.

PART A - CLAIMS AGAINST THE GOVERNMENT:
GENERAL CLAIMS STATUTES

0402 FEDERAL TORT CLAIMS ACT

A. Overview. The Federal Tort Claims Act, 28 U.S.C. §§ 1346(b), 2671-
2672 and 2674, 2680 (1982) (FTCA) provides for compensation for personal injury,
death, and property damage caused by the negligent conduct of Federal employees
acting within the scope of Federal employment. It also covers certain intentional,
wrongful acts.

B. Statutory authority. The scope of the government's liability under FTCA
is limited to money damages for injury, death, or property damage caused by the
negligent or wrongful act or omission of any government employee while acting
within the scope of his office or employment.

c. s ( liabili
1. Negligent conduct

a. " i " . The law defines "negligence" as the
failure to exercise the degree of care, skill, or diligence that a reasonable person
would exercise under the same circumstances. Negligent conduct can arise either
from an act or a failure to act. It can be either acting in a careless manner or failing
to do those things that a reasonable person would do in the same situation.

b. Applicable law. Whether certain conduct was negligence
-- and, therefore, whether the government is liable —- will be determined by the tort
law of the place where the conduct occurred.
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2.  Limited range of intentional torts. The FTCA will compensate for
intentional wrongful acts under very limited circumstances. On or after 16 March

1974, FTCA applies to any claim arising out of the following intentional torts
committed by Federal law enforcement officers: assault, battery, false imprisonment,
false arrest, abuse of process, and malicious prosecution. A Federal law enforcement
officer, for purposes of the FTCA, is any officer of the United States empowered by
law to execute searches, to seize evidence, or to make arrests for violations of Federal
law. Since Article 7, UCMJ, extends the authority to apprehend to commissioned
officers and petty officers, these officers would be considered law enforcement officers
for FT'CA purposes when they are actually engaged in law enforcement duties. No
other intentional tort claims are payable under FTCA.

3.  Government employees

a. Definitions. Under the FTCA, the government is liable only
for the wrongful acts of its employees. The term "government employee" is defined
to include the following:

(1) Officers or employees of any Federal agency; or

(2) members of the military or naval forces of the United
States; or

(83) persons acting on behalf of a Federal agency in an
official capacity, either ter:porarily or permanently, and either with or without
compensation.

The term "Federal agency” includes not only the
departments and agencies of the executive, legislative, and judicial branches of the
Federal Government, but also independent entities that function primarily as Federal
agencies (e.g., U.S. Postal Service, Commodity Credit Corporation).

e
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b. Government contractors. A government contractor and its
employees are not usually considered government employees under the FTTCA. When,
however, the government exercises a high degree of control over the details of the
contractor's activities, the courts will find that the government contractor is, in fact,
a government employee.

4. Scope of employment. The government is liable under the FTCA
for its employees' conduct only when the employees are acting within the scope of
their employment.

7 able to stand, he gets back into
ardthe base In hls dmnken state,

determmed to be the result of his own
tbe in the line ofduty)

' '?'dnver, s makm an; authonzed run in the command sedan. While
- daydreaming; he becomes inattentive, fails to keep a lookout for pedestrians,
and hits mr. Jones. Seaman Baker 8 neghgence occurred within the scope of
his employment e

| (3) Exa.mnle Seaman Baker, the command duty
drive, takes the command sedan ‘after hours on an unauthonzed trip to the
ball game. After the game, he and some buddies stop at several taverns and
all become roaring drunk. Because of his drunken condition, while driving
back to the base, Baker runs over Mr. Smith. In this case, Baker s negligence
occurred outside the scope of his employment. He and his friends were off on
a frolic of their worn, and their activities were entirely unrelated to the
performance of a governmental or military function. Therefore, Mr. Smith will
not be able to recover under the FTCA. Since a government vehicle is
involved, however, Smith may be entitled to limited compensation under the
"nonscope” claims procedures discussed below.
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5.  Territorial limitations. FTCA applies only to claims arising in the
United States or in its territories or possessions (i.e., where a U.S. district court has
Jurisdiction).

D. Exclusions from liability. Statutes and case law have established three
general categories of exclusions from FT'CA liability.

. E ted tal activiti
a. Execution of statute or regulation. The FTCA does not

apply to any claim based on an act or omission of a Federal employee who exercises
due care while in the performance of a duty or function required by statute or
regulation.

b.  Discretionary governmental function. The FT'CA does not
apply to any claim based upon the exercise or performance of, or the failure to

exercise or perform, a discretionary governmental function.

c. Postal claims. The FT'CA does not apply to claims for the
loss, miscarriage, or negligent tra... mnission of letters or postal matters.

d. Detention of goods. The FT'CA does not apply to claims
arising out of the detention of any goods or merchandise by a Federal law

enforcement officer, including customs officials.

e.  Combatant activities in time of

(1) The "combatant activities" exclusion has three
requirements:

(a) The claim must arise from activities directly
involving engagement with the enemy;

(b)  conducted by the armed forces; and
(c)  during time of war.
(2) "Combatant activities" is given a very strict meaning
by the courts. It does not include practice or training maneuvers, nor any operations

not directly involving engagement with an enemy.

f. Intentional torts. The government is not liable under the
FTCA for the following intentional torts: assault, battery, false imprisonment, false
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arrest, malicious prosecution, abuse of process, libel, slander, misrépresentation,
deceit, or interference with contract rights.

2.  Claims cognizable under other claims statutes. Certain claims
cannot be paid under the FTCA because they are cognizable under some other claims
statute. Examples of claims cognizable under other statutes -- and therefore not
payable under the FT'CA -- include the following:

a. Personnel claims. Claims by military personnel or civilian
Federal employees for damage or loss of personal property incident to service are
cognizable under the Military Personnel and Civilian Employees’' Claims Act.

b. Admiralty claims. Admiralty claims, arising from incidents
such as ship collisions, are usually governed by the Suits in Admiralty Act and the
Public Vessels Act.

' c. Overseas claims. Claims arising in a foreign country are
not cognizable under the FTCA, but may be allowed under either the Military Claims
Act or the Foreign Claims Act.

d.  Injury or death to civilian Federal employees. Claims
arising out of personal injury or death of a civilian Federal employee, while on the
job, are usually covered by the Federal Employees' Compensation Act (FECA).
Nonappropriated fund activity employees are compensated under the Longshoremen's
and Harbor Workers' Compensation Act.

3.  Excluded claimants
a  Mili 1 - The Feres Doctri

(1, In Feres v. United States, 340 U.S. 135 (1950), the
U.S. Supreme Court held that military personnel cannot sue the Federal Government
for personal injury or death occurring incident to military service.

(2) The "not incident to service" exception. A major
exception to the Feres Doctrine exists when the injury, death, or loss of the military

member did not occur incident to military service. Under such circumstances, the
Feres Doctrine will not prevent FTCA recovery by a military claimant. As a general
rule, all of the following factors must be present for an injury, death, or loss of a
military member to be held "not incident to military service":

(a) The member must have been off duty;

L —— — — — _—  —  —— — — — — — — — — _ — — —— — ————  —— " ——— —_"
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(b) the member must not have been aboard a
military installation;

(c) the member must not have been engaged in
any military duty or mission; and

(d the member must not have been directly
subject to military orders or discipline.

If any of the above four factors are absent, the claim
usually will be held by the courts to be incident to military service.

(3  Claims by representatives. The Feres Doctrine does

not apply to claims by military members who are acting solely in a representative
capacity (e.g., guardian, executor of an estate). It will bar FTCA claims by
nonmilitary persons acting as legal representatives of injured or deceased military
members. The following examples demonstrate these principles:

: (a) Example: Johnny Smith, the minor
i d of LTJG ‘Smith, was the victim of medical malpractice at a military
ospltal LTJG Smith presents a $100,000 claim on behalf of Johnny. The
res Doctrine will not apply. LTJG Smith is presenting the claim solely as

: parent and legal representatlve of his minor son and the Feres Doctrine
es not apply to injuries, death, or loss suffered by a military dependent -~
( _nly to military members themselves.

b (b) Example: While on duty LTJG Smith

5 was neghgently killed by a Marine Corps officer acting within the scope of

" ‘Federal employment. The executor of LTJG Smith's estate, Mr. Jones,

~_presents and FTCA claim for wrongful death. The Feres Doctrine will bar this

. claim. Although Mr. Jones is a civilian, he is claiming only in his capacity as
LTJG Smith's legal representative. Because LTJG Smith's death occurred
incident to service the claim will be denied, just as if LTJG Smith had
presented it himself.

b.  Civilian Federal employees. Civilian Federal employees
usually cannot recover under the FTCA for injury or death that occurs on the job
because of FECA compensation benefits.
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1.  How the amount of compensation is determined. In FTCA cases,
the measure of damages will be determined by the law of the jurisdiction where the
incident occurred.

2.  No dollar limit on recovery under the FICA. While there is no
maximum to the amount of recovery perrmtted under the FT'CA, any FT'CA payment
in excess of $25,000 requires the prior written approval of the Attorney General of
the United States or his or her designee.

F. Statute of limitations. The FTCA contains several strict time limits.

1.  Two-yearstatute of limitations. The claimant has two years from
the date the claim against the government accrued in which to present a written

claim. If the claimant fails to present his or her claim within two years, it will be
barred forever.

2.  Six-month waiting period. When a claimant presents an FTCA
claim to a Federal agency, the agency has six months in which to act on the claim.
If, after six months, the agency has not taken final action on the claim, the claimant
may then file suit under the FTCA in Federal district court without waiting any
longer for the agency to act.

3. Six-month time limit for filing suit. After the Federal agency
mails written notice of its final denial of the claim, the claimant has six months in
which to file suit on the claim in Federal district court. If suit is not filed within six
months, the claim will be barred forever.

G.  Procedures. The procedures discussed below apply not only to FTCA
claims, but also, in large part, to claims cognizable under other claims statutes.
Significant variations in procedures under other claims acts will be noted in the
sections of this chapter dealing with those other statutes.

1. Presentment of the claim. The first step is usually the
"presentment” of the claim to a Federal agency. When a claim is properly presented,

the statute of limitations is tolled.

a. Defined. A claim against the government is "presented"
when a Federal agency receives a written claim for money damages.

W
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b.  Contents of the claim

(1) Requirements for presentment. As discussed above,
when a claim is properly presented, the statute of limitations stops running. To be

properly presented, the claim must satisfy the following requirements:

(a) In_writing. The claim must be in writing.
Standard Form 95, Claim for Damage or Injury, should be used whenever practicable.

(b) Signed. The claim must be signed by a proper
claimant.

(©) RIS
The claim must demand a specific dollar amount.

@ il . e .
to the claim. To the maximum extent possnble the clalmant must detall the facts and
circumstances precipitating the claim.

(e)  Submitted to a Federal agency. The claim is
not properly presented until it is submitted to a Federal agency. The claim should

be submitted to the agency whose activities gave rise to the claim. If the claim is
submitted to the wrong Federal agency, that agency must promptly transfer it to the
appropriate one.

(2)  Information and supporting documentation. Although
the FTCA itself does not specify what information and supporting documentation are

required for validating the claim, administrative regulations promulgated by the
Attorney General of the United States and the Judge Advocate General of the Navy
require that the claim include information such as:

(a) A reasonably detailed description of the
incident on which the claim is based;

(b)  theidentity of the Federal agencies, employees,
or property involved;

(c) a description of the nature and extent of
personal injury or property damage; and

(d) documentation of the loss (such as physicians'’
reports, repair estimates, and receipts).
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. Prompt
. The following steps must be

(1)  Record date of receipt on the claim;

(2) determine which military activity is most directly

involved;

(3) when the receiving command is the activity most
directly involved, immediately convene an investigation in accordance with chapter
II of the JAG Manual and, when the investigation is complete, promptly forward the
report and the claim to the appropriate claims adjudicating authority;

(4)  when the receiving command is not the activity most
directly involved, immediately forward the claim to the activity that is most directly
involved; and

(5)  report to the Judge Advocate General of the Navy,
if required by the JAG Manual or JAGINST 5890.1.

2.  Investigation

a. When required. A JAG Manual investigation is required
whenever a claim against the Navy is filed or is likely to be filed. An investi ‘on
not requiring a hearing usually will suffice. Responsibility for convening ..ad
conducting the investigation usually lies with the command most directly involved in
the incident upon which the claim is based. When circumstances make it impractical
for the most directly involved command to conduct the investigation, responsibility
may be assigned to some other command.

b. Inmx:t_ange_qf_pmmp;_gg_ﬁgn. Because the government
usually will have only six months in which to investigate and take final action on the
claim, the investigation must be done promptly. Witnesses' memories fade quickly
and evidence can become mislaid. Moreover, failure to investigate promptly could
prejudice the government's ability to defend against the claim. A claim involving a
command is an urgent and important matter involving substantial amounts of money.
Therefore, when a person is appointed to investigate a claim, the investigation
ordinarily shall take priority over all other duties.

—_—
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' c. Scope and contents of the investigation. The general duties
of the claims investigating officer include the following:

(1) Consider all information and evidence already
compiled about the incident;

(2) conduct a thorough investigation of all aspects of the
incident in a fair, impartial manner (the investigation must not be merely a
whitewash job intended to protect the government from paying a just claim);

(3) interview all witnesses as soon as possible;

(4) inspect property damage and interview injured
persons; and

(5)  determine the nature, extent, and amount of property
damage or personal injury and obtain supporting documentation.

In addition to these general duties, the investigating officer
also must make specific findings of fact. Great care must be used to ensure that all
relevant, required findings of fact are made. A major purpose of the claims

' investigation is to preserve evidence for use months, and even years, in the future.

d. Action on the report. The commanding officer or officer in
charge will take action upon completion of the report of investigation. Depending on

the circumstances, either the original report or a complete copy, together with all
claims received, must be promptly forwarded to the appropriate claims adjudicating
authority.

3.  Adjudication

a. Adjudicating authority. An adjudicating authority is an
officer designated by the Judge Advocate General to take administrative action (i.e.,
pay or deny) on a claim. In the Navy and Marine Corps, adjudicating authorities
include certain senior officers in the Office of the Judge Advocate General and
commanding officers of naval legal service offices.

b. Adjudicating authority action. The adjudicating authority

can take the following actions:
(1)  Approve the claim, if within the payment limits;

(2) deny the claim, if within the denial limits;
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(3) compromise the claim for an amount within payment
limits; or

(4) refer the claim to the Office of the Judge Advocate
General if:

(a) Payment is recommended in an amount above
the adjudicating authority's payment limits; or

(b) denial is recommended, but the amount
claimed is above the adjudicating authority's denial limits.

c. Effect of accepting payment. When a claimant accepts a
payment in settlement of an FTCA claim, the acceptance releases the Federal

Government from all further liability to the claimant arising out of the incident on
which the claim is based. Any Federal employees who were involved are also
released from any further liability to the claimant.

4. Reconsideration. Within six months of a final denial of an FT'CA
claim by an adjudicating authority, the claimant may request reconsideration of the
denial.

5. Claimant's right to sue. Within six months after final denial of
an FT'CA claim by the adjudicating authority, the claimant may bring suit in Federal
district court.

a. Removal. Actions under the FTCA may be brought only in
Federal district courts and not state courts. If suits are brought personally against
a Federal employee in state court, consideration should be given to removing the
action to Federal district court.

b. The Federal Drivers' Act. The Federal Drivers' Act,
28 U.S.C. § 2679(b)-(e) (1988), enacted by Congress in 1961, provides that "the

exclusive remedy against a Federal employee based on a claim arising out of the
employee’s operation of a motor vehicle within the scope of employment" is an action
against the United States under the FTCA. If a Federal driver is served with process
from a Federal or state court, the driver shall immediately deliver ail process and
papers to his/her commanding officer who will promptly notify the Judge Advocate
General (Code 34). The Navy will then forward all papers to the office of the U.S.
Attorney, where the decision will be made whether to certify that the employee was
acting within the scope of his or her employment at the time of the incident out of
which the suit arose. The case will then be removed to Federal district court if it was
brought in state court. The Drivers' Act provides a personal immunity to Federal
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drivers for their actions in operating a motor vehicle while acting within the scope
of their employment.

c.  Medical personnel. 10 U.S.C. § 1089 (1988) provides, in
part, that the exclusive remedy for personal injury, including death, caused by the

negligent or wrongful act or omission of any physician, dentist, nurse, pharmacist,
paramedic, or other assisting personnel of the armed forces, acting within the scope
of their duties, shall be against the United States. The procedures for removal of the
suit from state court to Federal district court parallel those of the Federal Drivers'
Act.

H. Examples. The following examples demonstrate the operation of legal
principles governing FTCA claims.

M
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- Also, she suffers from shght residual neurologtcal damage which causes her
shoulders to twitch involuntarily. This twitching is permanent Mrs Smlth:' :

has presented an FTCA clann Can she collect‘? _' ;.,,;a j‘

” . . Solution. YES (from the US but not from Drv
‘ Badkmfe) The paralysm and lastmg damage were “caused by the negligent -
acts ‘of CDR' ‘Badknife, a“ Federal ‘employee - acting 'in the scope of his .
employment. 'None of the three general types of exclusions from FTCA
" liability apply. The Feres Doctrine does not apply to this claim because it

~involves personal injury to a mil 1tary dependent, not to active-duty military
personnel. Therefore, this claim is payable under the FTCA. The value of
medical care and rehabilitation services Mrs. Smith received at the NRMC

be deducted from her compensation; however, she w.ll be oompensated for
- other nongovernmental medlcal services as well asf for the peln and suffering

~and the permanent nature and d1sfigurement r - injury.  Because o
| 10 USC. § 1089 (1988) no claun will lie against Dr ‘Badknife indivi :

0403 MILITARY CLAIMS ACT
A.  Overview

1. Similarities to FTCA. Like the FTCA, the Military Claims Act,
10 U.S.C. § 2733 (1982) (MCA) compensates for personal injury, death, or property
damage caused by activities of the Federal Government. MCA claims are limited to
two general types:

a. Injury, death, or property damage caused by military
personnel or civilian employees acting within the scope of their employment; and

b. injury, death, or property damage caused by noncombat
activities of a peculiarly military nature.
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2. Differences from FTCA. The MCA provides compensation for
certain claims that are not payable under the FTCA. First, its application is
worldwide. Second, the claimant has no right to sue the government if his or her
MCA claim is denied by the adjudicating authority. Finally, unlike the FTCA, which
creates statutory rights for claimants, the MCA is operative only "under such
regulations as the Secretary of a military department may prescribe." 10 U.S.C.
§ 2733(a) (1988). Each service Secretary is required to promulgate regulations
stating under what circumstances claims will be paid by his or her department under
the MCA. A claimant has no greater rights than what is prescribed by each service's
regulations.

B. Scope of liability. The MCA is limited to two rather broad categories of
claims: those arising from the acts of military employees in the scope of their
employment and those incident to noncombat activities of a peculiarly military
nature.

employment. Although MCA regu.latlons do not speclﬁcally reqmre the cla.xmant to
establish governmental negligence to be able to recover damages under the MCA, the
Office of the Judge Advocate General has opined informally that the term "caused by"
means "negligently caused by." The concept, then, of causation under the MCA is the
same as that required under the FTCA. Also, the scope-of-employment concept
under MCA is identical to that required under the FTCA claims.

2.  Noncombat activities of a peculiarly military nature. The
Department of the Navy also is liable under the MCA for injury, death, or property
damage incident to noncombat activities of a peculiarly military nature. Examples
include claims such as those arising out of maneuvers, artillery and bombing
exercises, naval exhibitions, aircraft and missile operations, and sonic booms. Such
activities have little parallel in civilian society or they involve incidents for which the
government has traditionally assumed liability for resulting losses. Under this
second theory of MCA liability, the claimant need not show that the activities were
negligently conducted. In fact, the claimant's losses need not be traced to the conduct
of any specific Federal employees. The scope-of-employment concept does not apply.

3. No territorial limitations. The MCA applies worldwide. If a claim
arising in a foreign country is cognizable under the Foreign Claims Act, however, it

shall be processed under that statute and not as an MCA claim.
4, If the claim is denied, the claimant does not have the right to sue.

C. Exclusions from liability. As with FTCA claims, there are three general
categories of exclusions from liability under the MCA: certain exempted activities;
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claims cognizable under other claims statutes; and certain excluded classes of
claimants.

1. Exempted governmental activities. A claim will not be payable
under the MCA if it involves an exempted governmental activity. The most frequent
examples include the following:

a. Combat activities or enemy action;

b. certain postal activities; and

c. property damage claims based on alleged contract violations
by the government.

: aj eg8. Claims that are
governed by one of the followmg clauns statutes are not payable under the MCA:

a. Federal Tort Claims Act;

b. Military Personnel and Civilian Employees' Claims Act;

c. Foreign Claims Act; and

d. certain admiralty claims.

3.  Excluded classes of claimants

a. Naval personnel. Military members and civilian employees
of the Department of the Navy may not recover under the MCA for personal injury
or death occurring incident to service or employment. Compensation may be

recovered for property damage under MCA if it is not covered by another claims
statute.

States. Nationals of an ally of a countryat warw1th the Umted States unless the
individual claimant is determined to be friendly to the United States, are excluded
from MCA coverage.

i . Generally, a claim will not be pald
under the MCA if the injury, death, or property damage was caused in whole or in
part by the claimant's own negligence or wrongful acts.

D. Measure of damages. The general rules for determining the amount of
a claimant's recovery under the MCA are similar to those governing other claims.
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1. Property damage. The amount of compensation for property
damage is based on the estimated cost of restoring the property to its condition before

the incident. If the property cannot be repaired economically, the measure of damage
will be the replacement cost of the property minus any salvage value. The claimant
also may recover compensation for loss of use of the property (e.g., cost of a rental car
while the damaged vehicle is being repaired).

2. Personal injury or death. Compensation under the MCA for
personal injury or death will include items such as medical expenses, lost earnings,
diminished earning capacity, pain and suffering, and permanent disability. Usually,
local standards are applied.

E.  Statute of limitations. A claim under the MCA may not be paid unless
it is presented in writing within two years after it accrues, unless suspended during
time of armed conflict.

F.

anti imi laims. Infact manycla.lmspaxd
under the MCA were nntxa.lly presented as FTCA claims. The major difference is
that there is no right to sue under the MCA after an administrative denial of an
MCA claim. If an MCA claim is denied, in whole or in part, the claimant may appeal
to the Judge Advocate General within 30 days after the denial.

%
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_ Em A Navy aircraft crashed, utterly demohshmgan}é
""}ed_byMr Rnbble a civilian. Mr. R\lbblﬁh“MNﬂﬂMCAclmm

lution. YES. Thmclaxmfallsunderthemcondtheory'
out ot‘ noncombat acnvmes of a pecu

: d one of the ships txed up atan y pner
n. Is this claun payable under the MCA" '

bl under the Mlhtary Personnel and Civilian Employ' se)
: under the Mllltary Personnel and wahan Employ
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PART B - CLAIMS AGAINST THE GOVERNMENT:
SPECIALIZED CLAIMS STATUTES

0404 FUNCTION. The general claims statutes discussed in part A of this
chapter cover a broad range of losses and incidents. The specialized claims statutes
discussed in part B are limited to certain types of losses suffered by specific classes
of claimants occurring under certain specific circumstances. The specialized claims
statutes interact with the general claims statutes in two ways. First, they may
permit compensation for certain losses, claimants, or incidents not covered by one of
the general claims statutes. Some of the specialized statutes were enacted in order
to plug "gaps" in the general claims statutes. Second, the specialized claims statutes
often act as exclusions from liability under general statutes. For example, a claim
that otherwise would be payable under the Federal Tort Claims Act or the Military
Claims Act cannot be paid under those statutes if it is also cognizable under the
Military Personnel and Civilian Employees’' Claims Act.

0405 MILITARY PERSONNEL AND CIVILIAN EMPLOYEES' CLAIMS
ACT

A.  QOverview. The Military Personnel and Civilian Employees' Claims Act
of 1964, 31 U.S.C. § 3721 (1988) [hereinafter Personnel Claims Act (PCA)], is
intended to maintain morale by compensating servicemembers, and other Federal
employees, for personal property which is lost, damaged, or destroyed incident to
service.

B. § ¢ liabili

1.  Limited to personal property damage. The Personnel Claims Act
is limited to recovery for personal property damage —- including loss, destruction,

capture, or abandonment of personal property. Damage to real property (e.g., land,
buildings, and permanent fixtures) is not covered, but may be compensable under the
Military Claims Act.

military personnel and clv1han employees of the Department of Defense may recover
compensation. Military personnel include commissioned officers, warrant officers,
enlisted personnel, and other appointed or enrolled military members. Civilian
employees include those paid by the Department of the Navy on a contract basis.

3. Loss incident to service. To be payable under the Personnel

Claims Act, the claimant's loss must have occurred incident to military service or
employment. Eleven general categories of losses incident to service exist:

Naval Justice School Rev. 4/93
Publication 4-19




Civil Law - Legal Officer Study Guide

a. Property losses in quarters or other authorized places
designated by superior authority for storage of the claimant's personal property;

b. transportation losses, such as damage to household goods
shipped pursuant to PCS orders;

c. losses caused by marine or aircraft disasters;
d. losses incident to combat or other enemy action;

e. property damaged by being subjected to extraordinary risks;
f. property used for the benefit of the U.S. Government;

g losses caused by the negligence of a Federal employee acting
within the scope of employment;

h. money deposited with authorized personnel for safekeeping,
deposit, transmittal, or other authorized disposition;

i certain noncollision damage to motor vehicles (limited to
$2,000, not including the contents of the vehicles);

J- damage to house trailers and contents while on Federal
property or while shipped under government contract; and

k. certain thefts aboard military installations from the
possession of the claimant.

NOTE: Within each of these eleven categories are numerous specific types of
incidents and circumstances. The rules governing each of these eleven areas can be
complex and detailed. Therefore, it is absolutely necessary to refer to JAGINST
5890.1 to determine whether a particular personnel claim is covered by one of the
eleven categories.

4. The "reasonable, useful, or proper" test. Not only must the

property damage or loss occur incident to service, the claimant's possession and use
of the damaged property must have been reasonable, useful, or proper under the
circumstances. Thus, while possession of an inexpensive radio in a locker in the
barracks is reasonable under most circumstances, keeping a $5,000 stereo system in
the locker usually is not. Whether the possession or use of the property was
reasonable, useful, or proper is largely a matter of judgment by the adjudicating
authority. Factors that are considered include, but are not limited to, the claimant's
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living conditions, reasons for possessing or using the property, efforts to safeguard
the property, and the foreseeability of the loss or damage that otcurred.

5. Territorial applicability. The Persotinel Claims Act applies

worldwide.

6.  Other meritorious claims. The Secretary of the Navy and Judge
Advocate General may approve meritorious claims within the scope of the Personnel

Claims Act that are not specifically designated as payable.

C.  Exclusions from liability. Exclusions from personnel claims liability fall
into three general categories:

1. Circumstances of loss. The two most common examples are:

a.  Caused by claimant's negligence. If the property damage
was caused, either in whole or in part, by the claimant's negligence or wrongful acts
-- or by such conduct by the claimant's agent or employee acting in the scope of
employment —- the personnel claim will be denied. Such contributory negligence is
a complete bar to recovery.

b.  Collision damage to motor vehicles. Damage to motor

vehicles is not payable as a personnel claim when it was caused by collision with
another motor vehicle. "Motor vehicle" includes automobiles, motorcycles, trucks,
recreational vehicles, and any other self-propelled military, industrial, construction,
or agricultural equipment. Collision claims may be paid under other claims statutes
-- most frequently the Federal Tort Claims Act or Military Claims Act ~~ depending
on the circumstances.

2.  Excluded types of property. JAGINST 5890.1 limits or prohibits
recovery for certain types of property damage. The most common examples are:

a. Currency or jewelry shipped or stored in baggage;

b. losses in unassigned quarters in the United States;

c. enemy property or war trophies;
d. unserviceable or worn-out property;
e. inconvenience or loss of use expenses;

f. items of speculative value;

e e ——
Naval Justice School Rev. 4/93
Publication 4-21




Civil Law - Legal Officer Study Guide

g business property;
h. sales tax;
i appraisal fees;

J quantities of property not reasonable or useful under the
circumstances; .

k. intangible property representing ownership or interest in
other property, such as bank books, checks, stock certificates, and insurance policies;

L government property; and

m. contraband (i.e.,, property acquired, possessed, or
transported in violation of law or regulations).

D.  Measure of damages

1. General rules. The rules for calculating the amount the claimant
can recover on a personnel claim are not complicated. The provisions of JAGINST
5890.1, encl. (5), for computing the amount of award may be summarized as follows:

a. If the property can be repaired, the claimant will receive
reasonable repair costs established either by a paid bill or an estimate from a
competent person. Estimate fees may also be recovered under certain circumstances.
Deductions may be made for any pre-existing damage (i.e., damage or defects which
existed prior to the incident which gave rise to the personnel claim) that also would
be repaired. If the cost of repairing the property exceeds its depreciated replacement
cost, however, the property will be considered not economically repairable.

b. If the property cannot be economically repaired, the
claimant will recover an amount based on the property's replacement cost. This
amount will be reduced to reflect any depreciation. Schedules of depreciation
deductions are published by the Judge Advocate General. The schedules do not
normally require depreciation for items less than six months old. Older items are
depreciated on a basis of a percentage of the replacement cost for each year the
claimant owned the property. Depreciation deductions will not usually be taken for
certain expensive items that appreciate in value over time (e.g., antiques, heirlooms,
valuable jewelry, etc.) or for relatively unique items such as original works of art.
Deductions may also be taken when the claimant retains property that cannot be
economically repaired, but nonetheless retains a significant salvage value.

%
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2. Dollar limits on recovery. The maximum amount payable under
the Personnel Claims Act is $40,000. Lower maximum amounts may be imposed for

certain types of property. For example, noncollision damage claims for motor vehicles
are limited to $2,000, except when the vehicle is being shipped pursuant to PCS
orders.

E. Statute of limitations. The statute of limitations for personnel claims
is two years, although it can be suspended during time of armed conflict. In
household goods claims, however, the claimant must act relatively promptly. Failure
to take exceptions when the goods are delivered by the carrier, or within 70 days,
may result in reduced payment. Also, failure to file the claim in time for the Federal
Government to recover compensation from the carrier under the carrier's contract
with the government may also result in reduced payment. JAGINST 5890.1, encl. (5),
para. 8.

F. Procedures. Personnel claims procedures follow the same general
pattern of presentment, investigation, and adjudication discussed with respect to
FTCA claims. There are, however, some significant differences. Procedures in
household goods shipment claims, which constitute the largest portion of personnel
claims, can be complicated. The most notable differences and distinctions are as
follows:

1. Claim forms. Personnel claims are presented on DD Form 1842
(Claim for Personal Property Against the United States), a copy of which is
reproduced in appendix 5-1 of JAGINST 5890.1, encl. (5).

2. Supporting documentation.  Supporting documentation in
personnel claims can be rather extensive. DD Form 1844 (List of Property) usually

is required. A sample DD-1844 is reproduced in appendix 5-2 of JAGINST 5890.1,
encl. (5). Also, other documentation (such as copies of orders, bills of lading,
inventories, copies of demands on carriers, and written repair estimates) may be
required.

3. Investigation. The commanding officer of the military
organization responsible for processing the claim will refer the claim to a claims
investigating officer. His duties include reviewing the claim and its supporting
documentation for completeness and, if necessary, examining the property damage.

" \diudicati

a. Adjudicating authorities. Personnel claims adjudicating
authorities and their respective payment limits are listed in paragraph 7 of JAGINST

5890.1, encl. (5). For Marine Corps personnel, personnel claims are adjudicated at
Headquarters, Marine Corps.
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b. Advance payments. When the claimant's loss is so great
that the claimant immediately needs funds to provide fundamental necessities of life,

the adjudicating authority may make an advance partial payment -- normally one-
half of the estimated total payment.

c. Reconsideration. Theclaimant may request reconsideration
of the claim, even though he or she has accepted payment, if the claim was not paid
in full. If the adjudicating authority does not resolve the claim to the claimant's
satisfaction, the request for reconsideration is forwarded to the next higher
adjudicating authority. There is no right under the Personnel Claims Act to sue the
government.

5. Effect of claimant's insurance

a.  Duty to claim against insurance policy. If the claimant's
property is insured in whole or in part, the claimant must file a claim with the

insurer as a precondition to recovery under the Personnel Claims Act. The Personnel
Claims Act is intended to supplement any insurance the claimant has; it is not
intended to be an alternative to that insurance or to allow double recovery. JAGINST
5890.1. encl. (5), para. 19(d).

b.  Effect of compensation from insurer. If the claimant
receives payment under his or her insurance policy for the claimed property damage,

the amount of such payment will be deducted from any payment authorized on the
Personnel Claims Act claim. Likewise, if the claimant receives payment on his or her
personnel claim, and then is paid for the same loss by an insurance company, the
claimant must refund the amount of the insurance payment to the Federal
government.
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0406 FOREIGN CLAIMS ACT
A.  QOverview

1. Purpose. The Foreign Claims Act, 10 U.S.C. §§ 2734-2736 (1988)
(FCA) provides compensation to inhabitants of foreign countries for personal injury,
death, or property damage caused by, or incident to noncombat activities of military
personnel overseas.

2. Chapter VIII, Part B, of the JAG Manual prescribes the
requirements for the investigation and adjudication of FCA claims.

B.  Scopeofliability. The government's liability under the FCA is somewhat
parallel to that under the MCA. Liability is based on two general theories: loss
caused by military personnel and loss incident to noncombat military activities.

1. Loss caused by military personnel. Under the FCA, the
government is liable for personal injury, death, and property damage, including both

real and personal property, caused by military members or civilian military
employees. Unlike the FT'CA and the MCA, the scope-of-employment doctrine does
not apply except when the civilian employee is a native foreign national (e.g., a
Spanish citizen employed by the U.S. Government in Spain who must be acting
within the scope of employment for a possible recovery under the FCA). Also, unlike
FTCA claims, the acts that caused the loss need not be wrongful or negligent.

2.  Lossincident to noncombat military activities. The second theory
of FCA liability is virtually identical to the second basis for liability under the MCA.
The government assumes liability for personal injury, death, or property damage,
both real and personal property, caused by, or incident to, noncombat military
activities. Such activities are peculiarly military, having little parallel in civilian life,
and involve situations in which the Federal Government historically has assumed
liability. If such a loss incident to noncombat military activities is payable both
under the FCA and also under the MCA, it will be paid under the FCA.

3. Effect of claimant's negligence. A claimant whose negligent or
wrongful conduct partially or entirely caused the loss might be precluded from

recovery under the FCA. The effect, if any, of the claimant's negligence will be
determined by applying the law of the country where the claim arose. Under such
circumstances, the claimant will recover under the FCA only to the extent that his
or her own courts would have permitted compensation.

4. Territorial application. The FCA applies to claims arising outside
the United States, its territories, commonwealths, and possessxons The fact that the
claim arises in a foreign country, but in an area that is under the temporary or

]
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permanent jurisdiction of the United States (e.g., an overseas military base), does not
prevent recovery under FCA.

Certain treatles and executxve agreements such as Artxcle VIII of the NATO Status
of Forces Agreement, contain claims provisions that may be inconsistent with the
FCA principles and procedures. When such treaty or executive-agreement claims
provisions conflict with FCA, the treaty or the executive agreement usually governs.

C. Exclusions from liability. There are two general categories of exclusions
from FCA liability: excluded types of claims and excluded classes of claimants.

1. Excluded types of claims. The following types of claims are not
payable under FCA:

a. Claims that are based solely on contract rights or breach
of contract;

b. private contractual and domestic obligations of individual
military personnel or civilian employees (e.g., private debt owed to foreign merchant);

c. claims based solely on compassionate grounds;

d. claims for support of children born out of wedlock where
paternity is alleged against a servicemember;

e. claims for patent infringements;

f. claims arising directly or indirectly from combat activities;
and

g admiralty claims unless otherwise authorized by the Judge
Advocate General.

2. Excluded classes of claimants. The following types of classes of

claimants are excluded from recovering under FCA:

a. Inhabitants of the United States, including military
members and dependents stationed in a foreign country and U.S. citizens and
resident aliens temporarily visiting the foreign country;

b. enemy aliens, unless the claimant is determined to be
friendly to the United States; and
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C. insurers and subrogees.

D.  Measure of damages

1. General rule. Damages under the FCA are determined by
applying the law and local standards of recovery of the country where the incident
occurred.

2. Dollar limit on recovery. The maximum amount payable under
the FCA is $100,000. In the case of a meritorious claim above that amount, the
Secretary of the Navy may pay up to $100,000 and report the excess to the
Comptroller General for payment.

E. Statute of limitations. The claim must be presented within two years
after the claim accrues. If the claim is presented to a foreign government within this
period, pursuant to treaty or executive agreement provisions, the statute of
limitations requirement will be satisfied.

F. Procedures. Under the FCA, the investigation and adjudication
functions are merged in a foreign claims commission which the ... manding officer
appoints. The foreign claims commission not only conducts an investigation similar
to a JAG Manual investigation not requiring a hearing, but also is empowered to
settle the claim within certain dollar limits.

-
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0407 ADMIRALTY CLAIMS

A Qverview. Admiralty law involves liability arising out of maritime
incidents such as collisions, groundings, and spills. Admiralty claims may be
asserted either against, or in favor of, the Federal Government. When admiralty
claims result in litigation, attorneys with the Department of Justice, in cooperation
with the Admiralty Division, represent the Navy in court. Thus, while the command
has little involvement in the adjudication or litigation of admiralty claims, it often
has critical investigative responsibilities.

B. JAG Manual. Chapter XII of the JAG Manual prescribes the N«
regulations governing reporting, investigation, and adjudication of admiralty cla.
for and against the government.

C. ngg_qf_hghmt,y The Federal Government has assumed extensive
liability for personal injuries, death, and property damage caused by naval vessels or
incident to naval maritime activities. Examples of the specific types of losses that
give rise to admiralty claims include incidents such as:

1 Collisions;

2. swell wash and wake damage;

3. damage to commercial fishing equipment, beds, or vessels;

4. damage resulting from oil spills, paint spray, or blowing tubes;

5. damages or injuries fo third parties resulting from a fire or
explosion aboard a naval vessel;

6. damage to commercial cargo carried in a Navy bottom;

7. damage caused by improperly lighted, marked, or placed buoys or
navigational aids for which the Navy is responsible; and

8. personal injury or death of civilians not employed by the Federal
Government (e.g., longshoremen, harbor workers, and passengers).

D. Exclusions from liability. Certain categories of persons are precluded
from recovering under an admiralty claim for personal injury or death incurred

incident to maritime activities. Such potential claimants are compensated under
other statutes. For example:
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1. Military personnel cannot recover for personal injury, death, or
property damage resulting from the negligent operation of naval vessels except when
they are injured or killed while aboard a privately owned vessel that collides with a
naval vessel.

2. Civil Service employees and seamen aboard Military Sealift
Command vessels are limited to compensation under the Federal Employees'
Compensation Act, 5 U.S.C. §§ 8101-8150 (1982), for personal injury or death.

E.  Statute of limitations. Suits in admiralty must be filed within two years
after the incident on which the suit is based.

F. Procedures. The procedures for investigating and adjudicating admiralty
claims are explained in sections 1204-1216 of the JAG Manual. For purposes of this
brief introduction to admiralty claims, the following procedural aspects are most

significant:

1.  Immediate preliminary report. The most critical command
responsibility in admiralty cases is to immediately notify the Judge Advocate General
and an appropriate local judge advocate of any maritime incident which might result
in an admiralty claim for or against the government. Section 1204 of the JAG
Manual gives details concerning the requirement for immediate reports. Because of
the highly technical factual and legal issues that may be involved in an admiralty
case, it is absolutely vital that the Admiralty Division of the Office of the Judge
Advocate General be involved in the case from the earliest possible moment.

2.  Subsequent investigative report. After initially notifying the
Judge Advocate General, the command must promptly begin an mvestxgatlon of the
incident. A JAG Manual investigation will usually be required although, in some
circumstances, a letter report will be appropriate. Section 1205 of the JAG Manual
provides guidance for determining whether a JAG Manual investigation is necessary,
and, if one is necessary, the type of investigation that is most appropriate. Chapter
II of the JAG Manual provides specific investigatory requirements for certain
maritime incidents. Also, sections 1207 and 1210 of the JAG Manual prescribe
requirements and procedures concerning witnesses and documents in admiralty
investigations.

0408 NONSCOPE CLAIMS

A.  Qverview. 10 U.S.C. § 2737 (1988) and enclosure (4) of JAGINST 5890.1
provide for payment of certain types of claims not cognizable under any other
provisions of law. Such claims are known as "nonscope claims" and arise out of either
the use of a government vehicle anywhere or the use of government property aboard
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& Federal installation. The personal injury, death, or property damage must be
caused by a Federal military employee, but there is no requirement that the acts be
negligent or in the scope of Federal employment (hence the term "nonscope claim").

B. S { liabili

1. Claims not cognizable under any other provision of law. As a
precondition to payment under the nonscope claims provisions, the claim must not
be cognizable under some other claims statute.

2.  Caused by a Federal military employee. The resulting personal
injury, death, or property damage must be caused by a Federal military employee

(either military member or civilian employee of the armed forces or Coast Guard).
Acts by employees of nonappropriated fund activities are not covered by the nonscope
claims statute.

a. Negligence not required. Neither the nonscope claims
statute nor the Navy's regulations require that the Federal military employee's

conduct causing the loss be negligent or otherwise wrongful.

b.  Scope of employment immaterial. = The scope-of-
employment concept, which is required under the FTCA and for some MCA claims,
does not apply to nonscope claims.

i : ims. Nonscope claims
are limited to i mJury, death or property damage ansmg out of either of the following
circumstances:

a. Incident to the use of a government vehicle anywhere; or

b. incident to use of government property aboard a government
installation. ("Government installation" means any Federal Government facility
having fixed boundaries and owned or controlled by the Federal Government. It
includes both military bases and nonmilitary installations.)

4. Worldwide application. There are no territorial limitations on
nonscope claims.

C.  Exclusions from liabilit

1. Effect of claimant's negligence. If the loss was caused, in whole
or in part, by the claimant's negligence or wrongful acts, or by negligence or wrongful

acts by the claimant's agent or employee, the claimant is barred from any recovery
under the nonscope claims statute.
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2. Excluded claimants. Subrogees and insurers may not recover
subrogeuted nonscope claims.

D.  Statute of limitations. A nonscope claim must be presented within two
years after the claim accrues or it will be forever barred.

E. Procedures. Notable procedural aspects of nonscope claims include the
following:

1.  Automatic consideration of other claims. Claims submitted
pursuant to the FT'CA or MCA, but which are not payable under those Acts because
of scope-of-employment requirements, automatically will be considered for payment
as a nonscope claim.

2. Adjudicating authority. All adjudicating authorities listed in
JAGINST 5890.1 are authorized to adjudicate nonscope claims.

3.  Claimant’s rights after denial. If a claim submitted solely as a
nonscope claim is denied, the claimant may appeal to the Secretary of the Navy

(Judge Advocate General) within 30 days of the notice of denial. There is no right to
sue under the nonscope claims statute.
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0409 ARTICLE 139, UCMJ, CLAIMS

A. Overview. Article 139 of the Uniform Code of Military Justice provides
compensation for private property damage caused by riotous, willful, or wanton acts
of members of the naval service not within the scope of their employment or the
wrongful taking of property by a member of the naval service. Article 139 claims are
unique in that they provide for the checkage of the military pay of members
responsible for the property damage. Overseas, these types of damages may be paid
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for under the Foreign Claims Act. Private citizens in the United States generally do
not have an effective means by which to be reimbursed for property damage or loss
in these situations. Historically, article 139 claims have been extremely rare within
the Department of the Navy (DON) because of the low dollar limit and a requirement
that an investigation requiring a hearing be conducted to investigate the validity of
the claim. Because it is the only Victim's Rights Act that the DOD has, there is a
new emphasis being placed on article 139 claims within the DON. The
implementation of JAGINST 5800.7C (JAG Manual) in October of 1990 made several
significant changes in article 139 claims' dollar limitations and investigation
procedures. Although the individual member, not the Federal Government, is liable
for the damage, the member's command has significant procedural responsibilities
which can be found in Chapter IV of the JAG Manual.

B. S ¢ liabilit

1. Limited to property damage. Article 139 claims are limited to
damage, loss, or destruction of real or personal property.

2. Willful damage. The property damage, loss, or destruction must
be caused by acts of military members which involve riotous or willful conduct, or
demonstrate such a reckless and wanton disregard for the property rights of other
persons that willful damage or destruction is implied. Only damage that is directly
caused by the conduct will be compensated.

a. A claim that a Marine accidentally bumped into and broke
a mirror in the course of a drunken brawl with a Navy SEAL would be cognizable.
Even though the Marine did not specifically intend to break the mirror and you could
characterize the act as simple negligence, the Marine's conduct was riotous and
damage resulted from it.

b. A claim that a sailor drove a car at 90-miles an hour down
the highway and drifted over the center line into an oncoming car would not be
cognizable.

3. Wrongful taking. A wrongful taking is essentially theft. Claims
for property that was taken through larceny, forgery, embezzlement,
misappropriation, fraud, or similar theft offenses will normally be payable. Loss of
property that involves a dispute over the terms of a contract, or over ownership of
property, are not normally payable unless the dispute is merely a cover for an intent
to steal. Article 139 js not a way in which an individual can have his debts collected,
nor is it to be used to mediate business disputes.

a. A claim that a sailor issues a worthless check would be
cognizable if evidence establishes an intent to defraud. Such intent may be inferred
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when the sailor fails to make good on a bad check within 5 working days of receiving
notice of insufficient funds, in the same way that a criminal intent to defraud may
be inferred under Art. 123a, UCMJ.

b. A claim that a sailor stole a check or credit card and used
it to obtain items of value would be cognizable.

C. Exclusions from liability. The following types of claims are not payable
under article 139:

1 Claims resulting from conduct that involves only simple negligence
(i.e., failure to act with the same care that a reasonable person would use under the
circumstances);

2. subrogated claims (e.g., by insurers);
3. claims for personal injury or death;

4. claims arising from conduct occurring within the scope of
employment; and

5. claims for reimbursement for damage, loss, or destruction of
government property.

D. Proper claimants. Any individual (including both civilians and
servicemembers), business entity, state or local government, or charity may submit
a claim.

E.  Measure of damages

1. General rule. The amount of recovery is limited to only the direct
physical damage caused by the servicemember.

--  Servicemembers will not be assessed for damage or property
loss due to the acts or omissions of the property owner, his lessee, or agent that were
a proximate contributing factor to the loss or damage of said property. In these
cases, the standard for determining responsibility will be one of comparative
responsibility.

2. Charge against pay. The maximum amount that may be approved
by an officer exercising general court-martial jurisdiction (OEGCMJ) under article
139 is $5,000 per offender, per incident. Where there is a valid claim for over $5,000,
the claim, investigation into the claim, and the commanding officer's recommendation
shall be forwarded to the Judge Advocate General (Code 35) or to Headquarters, U.S.
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Marine Corps (Code JAR), as appropriate, before checkage against the offender can
begin. The amount that can be charged against an offender in any single month
cannot exceed one-half of the member's basic pay.

F. Statute of limitations. The claim must be submitted within 90 days of
the incident upon which the claim is based.

G.  Procedures. Article 139 claims involve certain unique procedures:

1. The claimant may make an oral claim, but it must be reduced to
a personally signed writing that sets forth the specific amount of the claim, the facts
and circumstances surrounding the claim, and any other matters that will assist in
the investigation.

--  If there is more than one complainant from a single
incident, each claimant must submit a separate and individual claim.

2. Investigation. Claims cognizable under article 139 may be
investigated by an investigation not requiring a hearing. There is no requirement
that the alleged offender be designated as a party to the investigation and afforded
the rights of a party. The investigation inquires into the circumstances surrounding
the claxm, gathenng all relevant mformatxon about the clmm Ilnder__ng

a. The investigation will make findings of fact and opinions
on whether:

(1) Theclaim is by a proper claimant (in writing and for
a definite sum);

(2) the claim is made within 90 days of the incident that
gave rise to it;

(3) the claim is for property belonging to the claimant
that was the subject of damage, loss, or destruction by a member or members of the
naval service;

(4)  the claim specifies the amount of damage suffered by
the claimant; and

(6) the claim is meritorious.

e —  — —
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b. The investigation shall also make recommendations about
the amount to be assessed against the responsible parties. If more than one
servicemember is responsible, the investigation must make recommendations
concerning the amount to be assessed against each individual.

c. Standard of proof. A preponderance of the evidence is
necessary for pecuniary liability under article 139.

d. Yaluation of claimant's loss. Normally, the measure of a
loss is either the repair cost or the depreciated replacement cost for the same or
similar item. Depreciation for most items depends on the age and condition of the
item. The Military Allowance List-Depreciation Guide should be used in determining
depreciated replacement cost.

3.

(1) If all offenders are attached to the command
convening the investigation, the commanding officer shall ensure that the offenders
have an opportunity to see the investigative report and are advised that they have
20 days in which to submit a statement or additional information. If the member
declines to submit further information, he shall so state, in writing, during the 20-
day period.

(2) The commanding officer reviews the investigation and
determines whether the claim is in proper form, conforms to article 139, and whether
the facts indicate responsibility for the damage by members of the command. If the
commanding officer finds that the claim is payable, he shall fix the amount to be
assessed against the offender(s).

(3) Review. The commanding officer's action on the
investigation is then forwarded to the OEGCM.J over the command for review and
action on the claim. The OEGCMJ will then notify the commanding officer of his
determinations, and the commanding officer will take action consistent with that
determination.

b.  Offenders are members of different commands

(1)  Action by common superior. If the offenders are
members of different commands, the investigation will be forwarded to the OEGCMJ

over the commands to which the alleged offenders are assigned. The OEGCMJ will
ensure that the alleged offenders are shown the investigative report and are
permitted to comment on it before action is taken on the claim.
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(2) The OEGCMJ will review the investigation to
determine whether the claim is properly within article 139 and whether the facts
indicate responsibiity for the damage on members of his command. If the OEGCMJ
determines that the claim is payable, he will fix the amount to be assessed against
the offenders and direct their commanding officers to take action accordingly.

4. Reconsideration. The OEGCM.J may, upon request by either the
claimant or the member assessed for the damage, reopen the investigation or take
other action he believes is in the interest of justice. If the OEGCMJ anticipates
acting favorably on the request, he will give all interested parties notice and an
opportunity to respond.

5. Appeal. If the claim is for $5,000 or less, the claimant or the
member against whom pecuniary responsibility has been assessed may appeal the
decision to the OEGCMJ within 5 days of receipt of the OEGCMUJ's decision. If good
cause is shown, the OEGCMJ may extend the appeal time. The appeal is submitted
via the OEGCMJ to the Judge Advocate General for review and final action.
Imposition of the OEGCMJ's decision will be held in abeyance pending final action
by the Judge Advocate General.

H.  Relationship t» court-martial proceedings. Article 139 claims procedures
are entirely independent of any court-martial or nonjudicial punishment proceedings

based on the same incident. Acquittal or conviction at a court-martial may be
considered by an article 139 investigation, but it is not controlling on determining
whether a member should be assessed for damages. The article 139 investigation is
required to make its own independent findings.
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